Michigan Laws Relating to Planning

MEETINGS, RECORDS, INCOMPATIBLE OFFICES, &

STATE ADMINISTRATIVE PROCEDURES

INCOMPATIBLE PUBLIC OFFICES
Act 566 of 1978

AN ACT to encourage the faithful performance of official duties by
certain public officers and public employees; to prescribe standards of
conduct for certain public officers and public employees; to prohibit the
holding of incompatible public offices; and to provide certain judicial
remedies.

History: 1978, Act 566, Imd. Eff. Dec. 29, 1978

The People of the State of Michigan enact:

15.181 Definitions.
Sec. 1. As used in this act:

(a) “Governing board” means a board of regents, board of trustees, board
of governors, board of control, or other governing body of an institution
of higher education.

(b) “Incompatible offices” means public offices held by a public official
which, when the official is performing the duties of any of the public
offices held by the official, results in any of the following with respect to
those offices held:

(i) The subordination of 1 public office to another.

(i) The supervision of 1 public office by another.

(iii) A breach of duty of public office.

(c) “Institution of higher education” means a college, university,
community college, or junior college described in section 4, 5, or 6 of
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article 8 of the state constitution of 1963 or established under section 7
of article 8 of the state constitution of 1963.

(d) “Public employee” means an employee of this state, an employee of a
city, village, township, or county of this state, or an employee of a
department, board, agency, institution, commission, authority, division,
council, college, university, school district, intermediate school district,
special district, or other public entity of this state or of a city, village,
township, or county in this state, but does not include a person whose
employment results from election or appointment.

(e) “Public officer” means a person who is elected or appointed to any of
the following:

(i) An office established by the state constitution of 1963.
(ii) A public office of a city, village, township, or county in this state.

(iii) A department, board, agency, institution, commission, authority,
division, council, college, university, school district, intermediate school
district, special district, or other public entity of this state or a city,
village, township, or county in this state.

History: 1978, Act 566, Imd. Eff. Dec. 29, 1978

15.182 Holding incompatible offices.
Sec. 2. (1) Except as provided in section 3, a public officer or public
employee shall not hold 2 or more incompatible offices at the same time.

History: 1978, Act 566, Imd. Eff. Dec. 29, 1978

15.183 Public officer or employee as member of governing board of
institution of higher education; member of school board as
superintendent of schools; public officer or employee as member of
board of tax increment finance authority, downtown development
authority, or a local development finance authority; applicability;
eligibility; conflict of interest; breach of duty; public officer or
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employee of community mental health services program; volunteer
coach or supervisor of student extracurricular activity.

Sec. 3. (1) Section 2 does not prohibit a public officer's or public
employee’s appointment or election to, or membership on, a governing
board of an institution of higher education. However, a public officer or
public employee shall not be a member of governing boards of more than
1 institution of higher education simultaneously, and a public officer or
public employee shall not be an employee and member of a governing
board of an institution of higher education simultaneously.

(2) Section 2 does not prohibit a member of a school board of 1 school
district from being a superintendent of schools of another school district.

(3) Section 2 does not prohibit a public officer or public employee of a
city, village, township, school district, community college district, or
county from being appointed to and serving as a member of the board of
a tax increment finance authority under the tax increment finance
authority act, 1980 PA 450, MCL 125.1801 to 125.1830, a downtown
development authority under 1975 PA 197, MCL 125.1651 to 125.1681,
a local development finance authority under the local development
financing act, 1986 PA 281, MCL 125.2151 to 125.2174, or a brownfield
redevelopment authority under the brownfield redevelopment financing
act, 1996 PA 381, MCL 125.2651 to 125.2672.

(4) Section 2 does not do any of the following:

(a) Prohibit public officers or public employees of a city, village,
township, or county having a population of less than 25,000 from
serving, with or without compensation, as emergency medical services
personnel as defined in section 20904 of the public health code, 1978 PA
368, MCL 333.20904.

(b) Prohibit public officers or public employees of a city, village,
township, or county having a population of less than 25,000 from
serving, with or without compensation, as a firefighter in that city,
village, township, or county if that firefighter is not any of the following:

(i) A full-time firefighter.
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(i) A fire chief.

(iii) A person who negotiates with the city, village, township, or county
on behalf of the firefighters.

(c) Limit the authority of the governing body of a city, village, township,
or county having a population of less than 25,000 to authorize a public
officer or public employee to perform, with or without compensation,
other additional services for the unit of local government.

(5) This section does not relieve a person from otherwise meeting
statutory or constitutional qualifications for eligibility to, or the
continued holding of, a public office.

(6) This section does not allow or sanction activity constituting conflict
of interest prohibited by the constitution or laws of this state.

(7) This section does not allow or sanction specific actions taken in the
course of performance of duties as a public official or as a member of a
governing body of an institution of higher education that would result in
a breach of duty as a public officer or board member.

(8) Section 2 does not prohibit a public officer or public employee of a
community mental health services program as defined in section 100a of
the mental health code, 1974 PA 258, MCL 330.1100a, from serving as a
public officer or public employee of a separate legal or administrative
entity created by 2 or more community mental health services programs
under the urban cooperation act of 1967, 1967 (Ex Sess) PA 7, MCL
124.501 to 124.512, a joint board or commission created under 1967 (Ex
Sess) PA 8, MCL 124.531 to 124.536, or a regional entity created under
section 204b of the mental health code, 1974 PA 258, MCL 330.1204b,
whether or not the separate legal or administrative entity, joint board or
commission, or regional entity may enter into contracts or agreements
with 1 or more of the community mental health services programs.

(9) Section 2 does not prohibit a member of a school board from being
appointed to or serving as a volunteer coach or supervisor of a student
extracurricular activity if all of the following conditions are present:
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(a) The school board member receives no compensation for service as a
volunteer coach or supervisor.

(b) During the period he or she serves as a volunteer, the school board
member abstains from voting on issues before the school board
concerning that program.

(c) There is no qualified applicant available to fill a vacant position if the
school board member is excluded.

(d) The appointing authority has received the results of a criminal history
check and a criminal records check from the department of state police
or the federal bureau of investigation for the school board member.

History: 1978, Act 566, Imd. Eff. Dec. 29, 1978 ;-- Am. 1984, Act 72, Imd. Eff. Apr.
18, 1984 ;-- Am. 1992, Act 10, Imd. Eff. Mar. 10, 1992 ;-- Am. 1994, Act 317, Imd.
Eff. Oct. 6, 1994 ;-- Am. 2000, Act 455, Imd. Eff. Jan. 9, 2001 ;-- Am. 2004, Act 110,
Imd. Eff. May 20, 2004 ;-- Am. 2008, Act 22, Imd. Eff. Mar. 12, 2008

15.184 Injunction or other judicial relief or remedy.

Sec. 4.The attorney general or a prosecuting attorney may apply to the
circuit court for Ingham county or to the circuit court for the county in
which the alleged act or practice in violation of this act is alleged to have
occurred or in which a party to the alleged violative act or practice
resides, for injunctive or other appropriate judicial relief or remedy.
However, this act shall not create a private cause of action.

History: 1978, Act 566, Imd. Eff. Dec. 29, 1978

15.185 Action of public officer or employee; validity; judicial relief
or remedy.

Sec. 5. An action of a public officer or public employee shall not be
absolutely void by reason of this act. An action of a public officer or
public employee shall be voidable only by discretionary action of a court
of competent jurisdiction, as prescribed in section 4. However, any
judicial relief or judicial remedy shall operate prospectively only.

History: 1978, Act 566, Imd. Eff. Dec. 29, 1978
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FREEDOM OF INFORMATION ACT
Act 442 of 1976

AN ACT to provide for public access to certain public records of public
bodies; to permit certain fees; to prescribe the powers and duties of
certain public officers and public bodies; to provide remedies and
penalties; and to repeal certain acts and parts of acts.

History: 1976, Act 442, Eff. Apr. 13, 1977
Popular Name: Act 442
Popular Name: FOIA

The People of the State of Michigan enact:

15.231 Short title; public policy.
Sec. 1. (1) This act shall be known and may be cited as the “freedom of
information act”.

(2) It is the public policy of this state that all persons, except those
persons incarcerated in state or local correctional facilities, are entitled to
full and complete information regarding the affairs of government and
the official acts of those who represent them as public officials and
public employees, consistent with this act. The people shall be informed
so that they may fully participate in the democratic process.

History: 1976, Act 442, Eff. Apr. 13, 1977 ;-- Am. 1994, Act 131, Imd. Eff. May 19,
1994 ;-- Am. 1996, Act 553, Eff. Mar. 31, 1997 ;-- Am. 1997, Act 6, Imd. Eff. May 16,
1997

Popular Name: Act 442

Popular Name: FOIA

15.232 Definitions.
Sec. 2. As used in this act:

(a) “Field name” means the label or identification of an element of a
computer data base that contains a specific item of information, and
includes but is not limited to a subject heading such as a column header,
data dictionary, or record layout.
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(b) “FOIA coordinator” means either of the following:
(1) An individual who is a public body.

(if) An individual designated by a public body in accordance with section
6 to accept and process requests for public records under this act.

(c) “Person” means an individual, corporation, limited liability company,
partnership, firm, organization, association, governmental entity, or other
legal entity. Person does not include an individual serving a sentence of
imprisonment in a state or county correctional facility in this state or any
other state, or in a federal correctional facility.

(d) “Public body” means any of the following:

(i) A state officer, employee, agency, department, division, bureau,
board, commission, council, authority, or other body in the executive
branch of the state government, but does not include the governor or
lieutenant governor, the executive office of the governor or lieutenant
governor, or employees thereof.

(if) An agency, board, commission, or council in the legislative branch of
the state government.

(iii) A county, city, township, village, intercounty, intercity, or regional
governing body, council, school district, special district, or municipal
corporation, or a board, department, commission, council, or agency
thereof.

(iv) Any other body which is created by state or local authority or which
is primarily funded by or through state or local authority.

(v) The judiciary, including the office of the county clerk and employees
thereof when acting in the capacity of clerk to the circuit court, is not
included in the definition of public body.

(e) “Public record” means a writing prepared, owned, used, in the
possession of, or retained by a public body in the performance of an
7
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official function, from the time it is created. Public record does not
include computer software. This act separates public records into the
following 2 classes:

(1) Those that are exempt from disclosure under section 13.

(ii) All public records that are not exempt from disclosure under section
13 and which are subject to disclosure under this act.

(F) “Software” means a set of statements or instructions that when
incorporated in a machine usable medium is capable of causing a
machine or device having information processing capabilities to indicate,
perform, or achieve a particular function, task, or result. Software does
not include computer-stored information or data, or a field name if
disclosure of that field name does not violate a software license.

(9) “Unusual circumstances” means any 1 or a combination of the
following, but only to the extent necessary for the proper processing of a
request:

(i) The need to search for, collect, or appropriately examine or review a
voluminous amount of separate and distinct public records pursuant to a
single request.

(if) The need to collect the requested public records from numerous field
offices, facilities, or other establishments which are located apart from
the particular office receiving or processing the request.

(h) “Writing” means handwriting, typewriting, printing, photostating,
photographing, photocopying, and every other means of recording, and
includes letters, words, pictures, sounds, or symbols, or combinations
thereof, and papers, maps, magnetic or paper tapes, photographic films
or prints, microfilm, microfiche, magnetic or punched cards, discs,
drums, or other means of recording or retaining meaningful content.

(1) “Written request” means a writing that asks for information, and
includes a writing transmitted by facsimile, electronic mail, or other
electronic means.
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History: 1976, Act 442, Eff. Apr. 13, 1977 ;-- Am. 1994, Act 131, Imd. Eff. May 19,
1994 ;-- Am. 1996, Act 553, Eff. Mar. 31, 1997

Popular Name: Act 442

Popular Name: FOIA

15.233 Public records; right to inspect, copy, or receive;
subscriptions; forwarding requests; file; inspection and
examination; memoranda or abstracts; rules; compilation,
summary, or report of information; creation of new public record;
certified copies.

Sec. 3. (1) Except as expressly provided in section 13, upon providing a
public body's FOIA coordinator with a written request that describes a
public record sufficiently to enable the public body to find the public
record, a person has a right to inspect, copy, or receive copies of the
requested public record of the public body. A person has a right to
subscribe to future issuances of public records that are created, issued, or
disseminated on a regular basis. A subscription shall be valid for up to 6
months, at the request of the subscriber, and shall be renewable. An
employee of a public body who receives a request for a public record
shall promptly forward that request to the freedom of information act
coordinator.

(2) A freedom of information act coordinator shall keep a copy of all
written requests for public records on file for no less than 1 year.

(3) A public body shall furnish a requesting person a reasonable
opportunity for inspection and examination of its public records, and
shall furnish reasonable facilities for making memoranda or abstracts
from its public records during the usual business hours. A public body
may make reasonable rules necessary to protect its public records and to
prevent excessive and unreasonable interference with the discharge of its
functions. A public body shall protect public records from loss,
unauthorized alteration, mutilation, or destruction.

(4) This act does not require a public body to make a compilation,
summary, or report of information, except as required in section 11.
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(5) This act does not require a public body to create a new public record,
except as required in section 11, and to the extent required by this act for
the furnishing of copies, or edited copies pursuant to section 14(1), of an
already existing public record.

(6) The custodian of a public record shall, upon written request, furnish a
requesting person a certified copy of a public record.

History: 1976, Act 442, Eff. Apr. 13, 1977 ;-- Am. 1996, Act 553, Eff. Mar. 31, 1997
Popular Name: Act 442
Popular Name: FOIA

15.234 Fee; waiver or reduction; affidavit; deposit; calculation of
costs; limitation; provisions inapplicable to certain public records.
Sec. 4. (1) A public body may charge a fee for a public record search, the
necessary copying of a public record for inspection, or for providing a
copy of a public record. Subject to subsections (3) and (4), the fee shall
be limited to actual mailing costs, and to the actual incremental cost of
duplication or publication including labor, the cost of search,
examination, review, and the deletion and separation of exempt from
nonexempt information as provided in section 14. A search for a public
record may be conducted or copies of public records may be furnished
without charge or at a reduced charge if the public body determines that
a waiver or reduction of the fee is in the public interest because
searching for or furnishing copies of the public record can be considered
as primarily benefiting the general public. A public record search shall
be made and a copy of a public record shall be furnished without charge
for the first $20.00 of the fee for each request to an individual who is
entitled to information under this act and who submits an affidavit
stating that the individual is then receiving public assistance or, if not
receiving public assistance, stating facts showing inability to pay the cost
because of indigency.

(2) A public body may require at the time a request is made a good faith
deposit from the person requesting the public record or series of public
records, if the fee authorized under this section exceeds $50.00. The
deposit shall not exceed 1/2 of the total fee.
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(3) In calculating the cost of labor incurred in duplication and mailing
and the cost of examination, review, separation, and deletion under
subsection (1), a public body may not charge more than the hourly wage
of the lowest paid public body employee capable of retrieving the
information necessary to comply with a request under this act. Fees shall
be uniform and not dependent upon the identity of the requesting person.
A public body shall utilize the most economical means available for
making copies of public records. A fee shall not be charged for the cost
of search, examination, review, and the deletion and separation of
exempt from nonexempt information as provided in section 14 unless
failure to charge a fee would result in unreasonably high costs to the
public body because of the nature of the request in the particular
instance, and the public body specifically identifies the nature of these
unreasonably high costs. A public body shall establish and publish
procedures and guidelines to implement this subsection.

(4) This section does not apply to public records prepared under an act or
statute specifically authorizing the sale of those public records to the
public, or if the amount of the fee for providing a copy of the public
record is otherwise specifically provided by an act or statute.

History: 1976, Act 442, Eff. Apr. 13, 1977 ;-- Am. 1988, Act 99, Imd. Eff. Apr. 11,
1988 ;-- Am. 1996, Act 553, Eff. Mar. 31, 1997

Constitutionality: The disclosure of public records under the freedom of information
act impartially to the general public for the incremental cost of creating the record is not
a granting of credit by the state in aid of private persons and does not justify
nondisclosure on the theory that the information is proprietary information belonging to
a public body. Kestenbaum v Michigan State University, 414 Mich 510; 417 Nw2d
1102 (1982).

Popular Name: Act 442

Popular Name: FOIA

15.235 Request to inspect or receive copy of public record; response
to request; failure to respond; damages; contents of notice denying
request; signing notice of denial; notice extending period of
response; action by requesting person.

Sec. 5. (1) Except as provided in section 3, a person desiring to inspect
or receive a copy of a public record shall make a written request for the
public record to the FOIA coordinator of a public body. A written

11



Michigan Laws Relating to Planning

request made by facsimile, electronic mail, or other electronic
transmission is not received by a public body's FOIA coordinator until 1
business day after the electronic transmission is made.

(2) Unless otherwise agreed to in writing by the person making the
request, a public body shall respond to a request for a public record
within 5 business days after the public body receives the request by
doing 1 of the following:

(a) Granting the request.
(b) Issuing a written notice to the requesting person denying the request.

(c) Granting the request in part and issuing a written notice to the
requesting person denying the request in part.

(d) Issuing a notice extending for not more than 10 business days the
period during which the public body shall respond to the request. A
public body shall not issue more than 1 notice of extension for a
particular request.

(3) Failure to respond to a request pursuant to subsection (2) constitutes a
public body's final determination to deny the request. In a circuit court
action to compel a public body's disclosure of a public record under
section 10, the circuit court shall assess damages against the public body
pursuant to section 10(8) if the circuit court has done both of the
following:

(a) Determined that the public body has not complied with subsection

).

(b) Ordered the public body to disclose or provide copies of all or a
portion of the public record.

(4) A written notice denying a request for a public record in whole or in
part is a public body's final determination to deny the request or portion
of that request. The written notice shall contain:

12
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(a) An explanation of the basis under this act or other statute for the
determination that the public record, or portion of that public record, is
exempt from disclosure, if that is the reason for denying all or a portion
of the request.

(b) A certificate that the public record does not exist under the name
given by the requester or by another name reasonably known to the
public body, if that is the reason for denying the request or a portion of
the request.

(c) A description of a public record or information on a public record
that is separated or deleted pursuant to section 14, if a separation or
deletion is made.

(d) A full explanation of the requesting person’s right to do either of the
following:

(i) Submit to the head of the public body a written appeal that
specifically states the word “appeal” and identifies the reason or reasons
for reversal of the disclosure denial.

(ii) Seek judicial review of the denial under section 10.

(e) Notice of the right to receive attorneys' fees and damages as provided
in section 10 if, after judicial review, the circuit court determines that the
public body has not complied with this section and orders disclosure of
all or a portion of a public record.

(5) The individual designated in section 6 as responsible for the denial of
the request shall sign the written notice of denial.

(6) If a public body issues a notice extending the period for a response to
the request, the notice shall specify the reasons for the extension and the
date by which the public body will do 1 of the following:

(a) Grant the request.

(b) Issue a written notice to the requesting person denying the request.
13
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(c) Grant the request in part and issue a written notice to the requesting
person denying the request in part.

(7) If a public body makes a final determination to deny in whole or in
part a request to inspect or receive a copy of a public record or portion of
that public record, the requesting person may do either of the following:

(a) Appeal the denial to the head of the public body pursuant to section
10.

(b) Commence an action in circuit court, pursuant to section 10.

History: 1976, Act 442, Eff. Apr. 13, 1977 ;-- Am. 1978, Act 329, Imd. Eff. July 11,
1978 ;-- Am. 1996, Act 553, Eff. Mar. 31, 1997

Compiler's Notes: In subsection (3), the reference to “section 10(8)” evidently should
be a reference to “section 10(7).”

Popular Name: Act 442

Popular Name: FOIA

15.236 FOIA coordinator.

Sec. 6. (1) A public body that is a city, village, township, county, or state
department, or under the control of a city, village, township, county, or
state department, shall designate an individual as the public body's FOIA
coordinator. The FOIA coordinator shall be responsible for accepting
and processing requests for the public body's public records under this
act and shall be responsible for approving a denial under section 5(4) and
(5). In a county not having an executive form of government, the
chairperson of the county board of commissioners is designated the
FOIA coordinator for that county.

(2) For all other public bodies, the chief administrative officer of the
respective public body is designated the public body's FOIA coordinator.

(3) An FOIA coordinator may designate another individual to act on his

or her behalf in accepting and processing requests for the public body's
public records, and in approving a denial under section 5(4) and (5).
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History: 1976, Act 442, Eff. Apr. 13, 1977 ;-- Am. 1996, Act 553, Eff. Mar. 31, 1997
Popular Name: Act 442
Popular Name: FOIA

15.240 Options by requesting person; appeal; orders; venue; de novo
proceeding; burden of proof; private view of public record;
contempt; assignment of action or appeal for hearing, trial, or
argument; attorneys' fees, costs, and disbursements; assessment of
award; damages.

Sec. 10. (1) If a public body makes a final determination to deny all or a
portion of a request, the requesting person may do 1 of the following at
his or her option:

(a) Submit to the head of the public body a written appeal that
specifically states the word “appeal” and identifies the reason or reasons
for reversal of the denial.

(b) Commence an action in the circuit court to compel the public body's
disclosure of the public records within 180 days after a public body's
final determination to deny a request.

(2) Within 10 days after receiving a written appeal pursuant to
subsection (1)(a), the head of a public body shall do 1 of the following:

(a) Reverse the disclosure denial.

(b) Issue a written notice to the requesting person upholding the
disclosure denial.

(c) Reverse the disclosure denial in part and issue a written notice to the
requesting person upholding the disclosure denial in part.

(d) Under unusual circumstances, issue a notice extending for not more
than 10 business days the period during which the head of the public
body shall respond to the written appeal. The head of a public body shall
not issue more than 1 notice of extension for a particular written appeal.

15
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(3) A board or commission that is the head of a public body is not
considered to have received a written appeal under subsection (2) until
the first regularly scheduled meeting of that board or commission
following submission of the written appeal under subsection (1)(a). If the
head of the public body fails to respond to a written appeal pursuant to
subsection (2), or if the head of the public body upholds all or a portion
of the disclosure denial that is the subject of the written appeal, the
requesting person may seek judicial review of the nondisclosure by
commencing an action in circuit court under subsection (1)(b).

(4) In an action commenced under subsection (1)(b), a court that
determines a public record is not exempt from disclosure shall order the
public body to cease withholding or to produce all or a portion of a
public record wrongfully withheld, regardless of the location of the
public record. The circuit court for the county in which the complainant
resides or has his or her principal place of business, or the circuit court
for the county in which the public record or an office of the public body
is located has venue over the action. The court shall determine the matter
de novo and the burden is on the public body to sustain its denial. The
court, on its own motion, may view the public record in controversy in
private before reaching a decision. Failure to comply with an order of the
court may be punished as contempt of court.

(5) An action commenced under this section and an appeal from an
action commenced under this section shall be assigned for hearing and
trial or for argument at the earliest practicable date and expedited in
every way.

(6) If a person asserting the right to inspect, copy, or receive a copy of all
or a portion of a public record prevails in an action commenced under
this section, the court shall award reasonable attorneys' fees, costs, and
disbursements. If the person or public body prevails in part, the court
may, in its discretion, award all or an appropriate portion of reasonable
attorneys' fees, costs, and disbursements. The award shall be assessed
against the public body liable for damages under subsection (7).

(7) If the circuit court determines in an action commenced under this
section that the public body has arbitrarily and capriciously violated this
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act by refusal or delay in disclosing or providing copies of a public
record, the court shall award, in addition to any actual or compensatory
damages, punitive damages in the amount of $500.00 to the person
seeking the right to inspect or receive a copy of a public record. The
damages shall not be assessed against an individual, but shall be assessed
against the next succeeding public body that is not an individual and that
kept or maintained the public record as part of its public function.

History: 1976, Act 442, Eff. Apr. 13, 1977 ;-- Am. 1978, Act 329, Imd. Eff. July 11,
1978 ;-- Am. 1996, Act 553, Eff. Mar. 31, 1997

Popular Name: Act 442

Popular Name: FOIA

15.241 Matters required to be published and made available by state
agencies; form of publications; effect on person of matter not
published and made available; exception; action to compel
compliance by state agency; order; attorneys’ fees, costs, and
disbursements; jurisdiction; definitions.

Sec. 11. (1) A state agency shall publish and make available to the public
all of the following:

(a) Final orders or decisions in contested cases and the records on which
they were made.

(b) Promulgated rules.

(c) Other written statements which implement or interpret laws, rules, or
policy, including but not limited to guidelines, manuals, and forms with
instructions, adopted or used by the agency in the discharge of its
functions.

(2) Publications may be in pamphlet, loose-leaf, or other appropriate
form in printed, mimeographed, or other written matter.

(3) Except to the extent that a person has actual and timely notice of the
terms thereof, a person shall not in any manner be required to resort to,

or be adversely affected by, a matter required to be published and made
available, if the matter is not so published and made available.
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(4) This section does not apply to public records which are exempt from
disclosure under section 13.

(5) A person may commence an action in the circuit court to compel a
state agency to comply with this section. If the court determines that the
state agency has failed to comply, the court shall order the state agency
to comply and shall award reasonable attorneys' fees, costs, and
disbursements to the person commencing the action. The circuit court for
the county in which the state agency is located shall have jurisdiction to
issue the order.

(6) As used in this section, “state agency”, “contested case”, and “rules”
shall have the same meanings as ascribed to those terms in Act No. 306
of the Public Acts of 1969, as amended, being sections 24.201 to 24.315
of the Michigan Compiled Laws.

History: 1976, Act 442, Eff. Apr. 13, 1977
Popular Name: Act 442
Popular Name: FOIA

15.243 Exemptions from disclosure; public body as school district or
public school academy; withholding of information required by law
or in possession of executive office.

Sec. 13. (1) A public body may exempt from disclosure as a public
record under this act any of the following:

() Information of a personal nature if public disclosure of the
information would constitute a clearly unwarranted invasion of an
individual's privacy.

(b) Investigating records compiled for law enforcement purposes, but
only to the extent that disclosure as a public record would do any of the
following:

(i) Interfere with law enforcement proceedings.

(ii) Deprive a person of the right to a fair trial or impartial administrative
adjudication.
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(iii) Constitute an unwarranted invasion of personal privacy.

(iv) Disclose the identity of a confidential source, or if the record is
compiled by a law enforcement agency in the course of a criminal
investigation, disclose confidential information furnished only by a
confidential source.

(v) Disclose law enforcement investigative techniques or procedures.
(vi) Endanger the life or physical safety of law enforcement personnel.

(c) A public record that if disclosed would prejudice a public body's
ability to maintain the physical security of custodial or penal institutions
occupied by persons arrested or convicted of a crime or admitted because
of a mental disability, unless the public interest in disclosure under this
act outweighs the public interest in nondisclosure.

(d) Records or information specifically described and exempted from
disclosure by statute.

(e) A public record or information described in this section that is
furnished by the public body originally compiling, preparing, or
receiving the record or information to a public officer or public body in
connection with the performance of the duties of that public officer or
public body, if the considerations originally giving rise to the exempt
nature of the public record remain applicable.

(F) Trade secrets or commercial or financial information voluntarily
provided to an agency for use in developing governmental policy if:

(i) The information is submitted upon a promise of confidentiality by the
public body.

(if) The promise of confidentiality is authorized by the chief

administrative officer of the public body or by an elected official at the
time the promise is made.
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(iii) A description of the information is recorded by the public body
within a reasonable time after it has been submitted, maintained in a
central place within the public body, and made available to a person
upon request. This subdivision does not apply to information submitted
as required by law or as a condition of receiving a governmental
contract, license, or other benefit.

(9) Information or records subject to the attorney-client privilege.

(h) Information or records subject to the physician-patient privilege, the
psychologist-patient privilege, the minister, priest, or Christian Science
practitioner privilege, or other privilege recognized by statute or court
rule.

(i) A bid or proposal by a person to enter into a contract or agreement,
until the time for the public opening of bids or proposals, or if a public
opening is not to be conducted, until the deadline for submission of bids
or proposals has expired.

(1) Appraisals of real property to be acquired by the public body until
either of the following occurs:

(i) An agreement is entered into.

(if) Three years have elapsed since the making of the appraisal, unless
litigation relative to the acquisition has not yet terminated.

(k) Test questions and answers, scoring keys, and other examination
instruments or data used to administer a license, public employment, or
academic examination, unless the public interest in disclosure under this
act outweighs the public interest in nondisclosure.

(I) Medical, counseling, or psychological facts or evaluations concerning
an individual if the individual's identity would be revealed by a
disclosure of those facts or evaluation, including protected health
information, as defined in 45 CFR 160.103.
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(m) Communications and notes within a public body or between public
bodies of an advisory nature to the extent that they cover other than
purely factual materials and are preliminary to a final agency
determination of policy or action. This exemption does not apply unless
the public body shows that in the particular instance the public interest in
encouraging frank communication between officials and employees of
public bodies clearly outweighs the public interest in disclosure. This
exemption does not constitute an exemption under state law for purposes
of section 8(h) of the open meetings act, 1976 PA 267, MCL 15.268. As
used in this subdivision, "determination of policy or action” includes a
determination relating to collective bargaining, unless the public record
is otherwise required to be made available under 1947 PA 336, MCL
423.201 to 423.217.

(n) Records of law enforcement communication codes, or plans for
deployment of law enforcement personnel, that if disclosed would
prejudice a public body's ability to protect the public safety unless the
public interest in disclosure under this act outweighs the public interest
in nondisclosure in the particular instance.

(o) Information that would reveal the exact location of archaeological
sites. The department of history, arts, and libraries may promulgate rules
in accordance with the administrative procedures act of 1969, 1969 PA
306, MCL 24.201 to 24.328, to provide for the disclosure of the location
of archaeological sites for purposes relating to the preservation or
scientific examination of sites.

(p) Testing data developed by a public body in determining whether
bidders' products meet the specifications for purchase of those products
by the public body, if disclosure of the data would reveal that only 1
bidder has met the specifications. This subdivision does not apply after 1
year has elapsed from the time the public body completes the testing.

(g) Academic transcripts of an institution of higher education established
under section 5, 6, or 7 of article VI1II of the state constitution of 1963, if
the transcript pertains to a student who is delinquent in the payment of
financial obligations to the institution.
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(r) Records of a campaign committee including a committee that receives
money from a state campaign fund.

(s) Unless the public interest in disclosure outweighs the public interest
in nondisclosure in the particular instance, public records of a law
enforcement agency, the release of which would do any of the following:

(i) Identify or provide a means of identifying an informant.

(ii) ldentify or provide a means of identifying a law enforcement
undercover officer or agent or a plain clothes officer as a law
enforcement officer or agent.

(iii) Disclose the personal address or telephone number of active or
retired law enforcement officers or agents or a special skill that they may
have.

(iv) Disclose the name, address, or telephone numbers of family
members, relatives, children, or parents of active or retired law
enforcement officers or agents.

(v) Disclose operational instructions for law enforcement officers or
agents.

(vi) Reveal the contents of staff manuals provided for law enforcement
officers or agents.

(vii) Endanger the life or safety of law enforcement officers or agents or
their families, relatives, children, parents, or those who furnish
information to law enforcement departments or agencies.

(viii) Identify or provide a means of identifying a person as a law
enforcement officer, agent, or informant.

(ix) Disclose personnel records of law enforcement agencies.
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(x) Identify or provide a means of identifying residences that law
enforcement agencies are requested to check in the absence of their
owners or tenants.

(t) Except as otherwise provided in this subdivision, records and
information pertaining to an investigation or a compliance conference
conducted by the department under article 15 of the public health code,
1978 PA 368, MCL 333.16101 to 333.18838, before a complaint is
issued. This subdivision does not apply to records or information
pertaining to 1 or more of the following:

(i) The fact that an allegation has been received and an investigation is
being conducted, and the date the allegation was received.

(i) The fact that an allegation was received by the department; the fact
that the department did not issue a complaint for the allegation; and the
fact that the allegation was dismissed.

(u) Records of a public body's security measures, including security
plans, security codes and combinations, passwords, passes, keys, and
security procedures, to the extent that the records relate to the ongoing
security of the public body.

(v) Records or information relating to a civil action in which the
requesting party and the public body are parties.

(w) Information or records that would disclose the social security
number of an individual.

(x) Except as otherwise provided in this subdivision, an application for
the position of president of an institution of higher education established
under section 4, 5, or 6 of article V111 of the state constitution of 1963,
materials submitted with such an application, letters of recommendation
or references concerning an applicant, and records or information
relating to the process of searching for and selecting an individual for a
position described in this subdivision, if the records or information could
be used to identify a candidate for the position. However, after 1 or more
individuals have been identified as finalists for a position described in
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this subdivision, this subdivision does not apply to a public record
described in this subdivision, except a letter of recommendation or
reference, to the extent that the public record relates to an individual
identified as a finalist for the position.

(y) Records or information of measures designed to protect the security
or safety of persons or property, whether public or private, including, but
not limited to, building, public works, and public water supply designs to
the extent that those designs relate to the ongoing security measures of a
public body, capabilities and plans for responding to a violation of the
Michigan anti-terrorism act, chapter LXXXIII-A of the Michigan penal
code, 1931 PA 328, MCL 750.543a to 750.543z, emergency response
plans, risk planning documents, threat assessments, and domestic
preparedness strategies, unless disclosure would not impair a public
body's ability to protect the security or safety of persons or property or
unless the public interest in disclosure outweighs the public interest in
nondisclosure in the particular instance.

(2) A public body shall exempt from disclosure information that, if
released, would prevent the public body from complying with 20 USC
1232g, commonly referred to as the family educational rights and
privacy act of 1974. A public body that is a local or intermediate school
district or a public school academy shall exempt from disclosure
directory information, as defined by 20 USC 1232g, commonly referred
to as the family educational rights and privacy act of 1974, requested for
the purpose of surveys, marketing, or solicitation, unless that public body
determines that the use is consistent with the educational mission of the
public body and beneficial to the affected students. A public body that is
a local or intermediate school district or a public school academy may
take steps to ensure that directory information disclosed under this
subsection shall not be used, rented, or sold for the purpose of surveys,
marketing, or solicitation. Before disclosing the directory information, a
public body that is a local or intermediate school district or a public
school academy may require the requester to execute an affidavit stating
that directory information provided under this subsection shall not be
used, rented, or sold for the purpose of surveys, marketing, or
solicitation.
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(3) This act does not authorize the withholding of information otherwise
required by law to be made available to the public or to a party in a
contested case under the administrative procedures act of 1969, 1969 PA
306, MCL 24.201 to 24.328.

(4) Except as otherwise exempt under subsection (1), this act does not
authorize the withholding of a public record in the possession of the
executive office of the governor or lieutenant governor, or an employee
of either executive office, if the public record is transferred to the
executive office of the governor or lieutenant governor, or an employee
of either executive office, after a request for the public record has been
received by a state officer, employee, agency, department, division,
bureau, board, commission, council, authority, or other body in the
executive branch of government that is subject to this act.

History: 1976, Act 442, Eff. Apr. 13, 1977 ;-- Am. 1978, Act 329, Imd. Eff. July 11,
1978 ;-- Am. 1993, Act 82, Eff. Apr. 1, 1994 ;-- Am. 1996, Act 553, Eff. Mar. 31, 1997
;-- Am. 2000, Act 88, Imd. Eff. May 1, 2000 ;-- Am. 2001, Act 74, Imd. Eff. July 24,
2001 ;-- Am. 2002, Act 130, Eff. May 1, 2002 ;-- Am. 2002, Act 437, Eff. Aug. 1, 2002
;-- Am. 2006, Act 482, Imd. Eff. Dec. 22, 2006

Popular Name: Act 442

Popular Name: FOIA

15.243a Salary records of employee or other official of institution of
higher education, school district, intermediate school district, or
community college available to public on request.

Sec. 13a. Notwithstanding section 13, an institution of higher education
established under section 5, 6, or 7 of article 8 of the state constitution of
1963; a school district as defined in section 6 of Act No. 451 of the
Public Acts of 1976, being section 380.6 of the Michigan Compiled
Laws; an intermediate school district as defined in section 4 of Act No.
451 of the Public Acts of 1976, being section 380.4 of the Michigan
Compiled Laws; or a community college established under Act No. 331
of the Public Acts of 1966, as amended, being sections 389.1 to 389.195
of the Michigan Compiled Laws shall upon request make available to the
public the salary records of an employee or other official of the
institution of higher education, school district, intermediate school
district, or community college.
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History: Add. 1979, Act 130, Imd. Eff. Oct. 26, 1979
Popular Name: Act 442
Popular Name: FOIA

15.244 Separation of exempt and nonexempt material; design of
public record; description of material exempted.

Sec. 14. (1) If a public record contains material which is not exempt
under section 13, as well as material which is exempt from disclosure
under section 13, the public body shall separate the exempt and
nonexempt material and make the nonexempt material available for
examination and copying.

(2) When designing a public record, a public body shall, to the extent
practicable, facilitate a separation of exempt from nonexempt
information. If the separation is readily apparent to a person requesting
to inspect or receive copies of the form, the public body shall generally
describe the material exempted unless that description would reveal the
contents of the exempt information and thus defeat the purpose of the
exemption.

History: 1976, Act 442, Eff. Apr. 13, 1977
Popular Name: Act 442
Popular Name: FOIA

15.245 Repeal of MCL 24.221, 24.222, and 24.223.

Sec. 15. Sections 21, 22 and 23 of Act No. 306 of the Public Acts of
1969, as amended, being sections 24.221, 24.222 and 24.223 of the
Michigan Compiled Laws, are repealed.

History: 1976, Act 442, Eff. Apr. 13, 1977
Popular Name: Act 442
Popular Name: FOIA

15.246 Effective date.
Sec. 16. This act shall take effect 90 days after being signed by the
governor.

History: 1976, Act 442, Eff. Apr. 13, 1977
Popular Name: Act 442
Popular Name: FOIA
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OPEN MEETINGS ACT
Act 267 of 1976

AN ACT to require certain meetings of certain public bodies to be open
to the public; to require notice and the keeping of minutes of meetings;
to provide for enforcement; to provide for invalidation of governmental
decisions under certain circumstances; to provide penalties; and to repeal
certain acts and parts of acts.

History: 1976, Act 267, Eff. Mar. 31, 1977
The People of the State of Michigan enact:

15.261 Short title; effect of act on certain charter provisions,
ordinances, or resolutions.

Sec. 1. (1) This act shall be known and may be cited as the “Open
meetings act”.

(2) This act shall supersede all local charter provisions, ordinances, or
resolutions which relate to requirements for meetings of local public
bodies to be open to the public.

(3) After the effective date of this act, nothing in this act shall prohibit a
public body from adopting an ordinance, resolution, rule, or charter
provision which would require a greater degree of openness relative to
meetings of public bodies than the standards provided for in this act.

History: 1976, Act 267, Eff. Mar. 31, 1977

15.262 Definitions.
Sec. 2. As used in this act:

(a) “Public body” means any state or local legislative or governing body,
including a board, commission, committee, subcommittee, authority, or
council, that is empowered by state constitution, statute, charter,
ordinance, resolution, or rule to exercise governmental or proprietary
authority or perform a governmental or proprietary function; a lessee of
such a body performing an essential public purpose and function
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pursuant to the lease agreement; or the board of a nonprofit corporation
formed by a city under section 40 of the home rule city act, 1909 PA
279, MCL 117.40.

(b) “Meeting” means the convening of a public body at which a quorum
is present for the purpose of deliberating toward or rendering a decision
on a public policy, or any meeting of the board of a nonprofit corporation
formed by a city under section 40 of the home rule city act, 1909 PA
279, MCL 117.40.

(c) “Closed session” means a meeting or part of a meeting of a public
body that is closed to the public.

(d) “Decision” means a determination, action, vote, or disposition upon a
motion, proposal, recommendation, resolution, order, ordinance, bill, or
measure on which a vote by members of a public body is required and by
which a public body effectuates or formulates public policy.

History: 1976, Act 267, Eff. Mar. 31, 1977 ;-- Am. 2001, Act 38, Imd. Eff. July 11,
2001

15.263 Meetings, decisions, and deliberations of public body;
requirements; attending or addressing meeting of public body; tape-
recording, videotaping, broadcasting, and telecasting proceedings;
rules and regulations; exclusion from meeting; exemptions.

Sec. 3. (1) All meetings of a public body shall be open to the public and
shall be held in a place available to the general public. All persons shall
be permitted to attend any meeting except as otherwise provided in this
act. The right of a person to attend a meeting of a public body includes
the right to tape-record, to videotape, to broadcast live on radio, and to
telecast live on television the proceedings of a public body at a public
meeting. The exercise of this right shall not be dependent upon the prior
approval of the public body. However, a public body may establish
reasonable rules and regulations in order to minimize the possibility of
disrupting the meeting.

(2) All decisions of a public body shall be made at a meeting open to the
public.

28



Michigan Laws Relating to Planning

(3) All deliberations of a public body constituting a quorum of its
members shall take place at a meeting open to the public except as
provided in this section and sections 7 and 8.

(4) A person shall not be required as a condition of attendance at a
meeting of a public body to register or otherwise provide his or her name
or other information or otherwise to fulfill a condition precedent to
attendance.

(5) A person shall be permitted to address a meeting of a public body
under rules established and recorded by the public body. The legislature
or a house of the legislature may provide by rule that the right to address
may be limited to prescribed times at hearings and committee meetings
only.

(6) A person shall not be excluded from a meeting otherwise open to the
public except for a breach of the peace actually committed at the
meeting.

(7) This act does not apply to the following public bodies only when
deliberating the merits of a case:

(a) The worker's compensation appeal board created under the worker's
disability compensation act of 1969, Act No. 317 of the Public Acts of
1969, as amended, being sections 418.101 to 418.941 of the Michigan
Compiled Laws.

(b) The employment security board of review created under the
Michigan employment security act, Act No. 1 of the Public Acts of the
Extra Session of 1936, as amended, being sections 421.1 to 421.73 of the
Michigan Compiled Laws.

(c) The state tenure commission created under Act No. 4 of the Public
Acts of the Extra Session of 1937, as amended, being sections 38.71 to
38.191 of the Michigan Compiled Laws, when acting as a board of
review from the decision of a controlling board.
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(d) An arbitrator or arbitration panel appointed by the employment
relations commission under the authority given the commission by Act
No. 176 of the Public Acts of 1939, as amended, being sections 423.1 to
423.30 of the Michigan Compiled Laws.

(e) An arbitration panel selected under chapter 50A of the revised
judicature act of 1961, Act No. 236 of the Public Acts of 1961, being
sections 600.5040 to 600.5065 of the Michigan Compiled Laws.

(f) The Michigan public service commission created under Act No. 3 of
the Public Acts of 1939, being sections 460.1 to 460.8 of the Michigan
Compiled Laws.

(8) This act does not apply to an association of insurers created under the
insurance code of 1956, Act No. 218 of the Public Acts of 1956, being
sections 500.100 to 500.8302 of the Michigan Compiled Laws, or other
association or facility formed under Act No. 218 of the Public Acts of
1956 as a nonprofit organization of insurer members.

(9) This act does not apply to a committee of a public body which adopts
a nonpolicymaking resolution of tribute or memorial which resolution is
not adopted at a meeting.

(10) This act does not apply to a meeting which is a social or chance
gathering or conference not designed to avoid this act.

(11) This act shall not apply to the Michigan veterans' trust fund board of
trustees or a county or district committee created under Act No. 9 of the
Public Acts of the first extra session of 1946, being sections 35.601 to
35.610 of the Michigan Compiled Laws, when the board of trustees or
county or district committee is deliberating the merits of an emergent
need. A decision of the board of trustees or county or district committee
made under this subsection shall be reconsidered by the board or
committee at its next regular or special meeting consistent with the
requirements of this act. “Emergent need” means a situation which the
board of trustees, by rules promulgated under the administrative
procedures act of 1969, Act No. 306 of the Public Acts of 1969, as
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amended, being sections 24.201 to 24.328 of the Michigan Compiled
Laws, determines requires immediate action.

History: 1976, Act 267, Eff. Mar. 31, 1977 ;-- Am. 1981, Act 161, Imd. Eff. Nov. 30,
1981 ;-- Am. 1986, Act 269, Imd. Eff. Dec. 19, 1986 ;-- Am. 1988, Act 158, Imd. Eff.
June 14, 1988 ;-- Am. 1988, Act 278, Imd. Eff. July 27, 1988
Admin Rule: R 35.621 of the Michigan Administrative Code.

15.264 Public notice of meetings generally; contents; places of
posting.

Sec. 4. The following provisions shall apply with respect to public notice
of meetings:

(a) A public notice shall always contain the name of the public body to
which the notice applies, its telephone number if one exists, and its
address.

(b) A public notice for a public body shall always be posted at its
principal office and any other locations considered appropriate by the
public body. Cable television may also be utilized for purposes of
posting public notice.

(c) If a public body is a part of a state department, part of the legislative
or judicial branch of state government, part of an institution of higher
education, or part of a political subdivision or school district, a public
notice shall also be posted in the respective principal office of the state
department, the institution of higher education, clerk of the house of
representatives, secretary of the state senate, clerk of the supreme court,
or political subdivision or school district.

(d) If a public body does not have a principal office, the required public
notice for a local public body shall be posted in the office of the county
clerk in which the public body serves and the required public notice for a
state public body shall be posted in the office of the secretary of state.

History: 1976, Act 267, Eff. Mar. 31, 1977 ;-- Am. 1984, Act 87, Imd. Eff. Apr. 19,
1984
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15.265 Public notice of regular meetings, change in schedule of
regular meetings, rescheduled regular meetings, or special meetings;
time for posting; statement of date, time, and place; applicability of
subsection (4); recess or adjournment; emergency sessions; meeting
in residential dwelling; notice.

Sec. 5. (1) A meeting of a public body shall not be held unless public
notice is given as provided in this section by a person designated by the
public body.

(2) For regular meetings of a public body, there shall be posted within 10
days after the first meeting of the public body in each calendar or fiscal
year a public notice stating the dates, times, and places of its regular
meetings.

(3) If there is a change in the schedule of regular meetings of a public
body, there shall be posted within 3 days after the meeting at which the
change is made, a public notice stating the new dates, times, and places
of its regular meetings.

(4) Except as provided in this subsection or in subsection (6), for a
rescheduled regular or a special meeting of a public body, a public notice
stating the date, time, and place of the meeting shall be posted at least 18
hours before the meeting. The requirement of 18-hour notice shall not
apply to special meetings of subcommittees of a public body or
conference committees of the state legislature. A conference committee
shall give a 6-hour notice. A second conference committee shall give a
1-hour notice. Notice of a conference committee meeting shall include
written notice to each member of the conference committee and the
majority and minority leader of each house indicating time and place of
the meeting. This subsection does not apply to a public meeting held
pursuant to section 4(2) to (5) of Act No. 239 of the Public Acts of 1955,
as amended, being section 200.304 of the Michigan Compiled Laws.

(5) A meeting of a public body which is recessed for more than 36 hours
shall be reconvened only after public notice, which is equivalent to that
required under subsection (4), has been posted. If either house of the
state legislature is adjourned or recessed for less than 18 hours, the
notice provisions of subsection (4) are not applicable. Nothing in this
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section shall bar a public body from meeting in emergency session in the
event of a severe and imminent threat to the health, safety, or welfare of
the public when 2/3 of the members serving on the body decide that
delay would be detrimental to efforts to lessen or respond to the threat.

(6) A meeting of a public body may only take place in a residential
dwelling if a nonresidential building within the boundary of the local
governmental unit or school system is not available without cost to the
public body. For a meeting of a public body which is held in a residential
dwelling, notice of the meeting shall be published as a display
advertisement in a newspaper of general circulation in the city or
township in which the meeting is to be held. The notice shall be
published not less than 2 days before the day on which the meeting is
held, and shall state the date, time, and place of the meeting. The notice,
which shall be at the bottom of the display advertisement and which shall
be set off in a conspicuous manner, shall include the following language:
“This meeting is open to all members of the public under Michigan's
open meetings act”.

History: 1976, Act 267, Eff. Mar. 31, 1977 ;-- Am. 1978, Act 256, Imd. Eff. June 21,
1978 ;-- Am. 1982, Act 134, Imd. Eff. Apr. 22, 1982 ;-- Am. 1984, Act 167, Imd. Eff.
June 29, 1984

15.266 Providing copies of public notice on written request; fee.
Sec. 6. (1) Upon the written request of an individual, organization, firm,
or corporation, and upon the requesting party's payment of a yearly fee
of not more than the reasonable estimated cost for printing and postage
of such notices, a public body shall send to the requesting party by first
class mail a copy of any notice required to be posted pursuant to section
5(2) to (5).

(2) Upon written request, a public body, at the same time a public notice
of a meeting is posted pursuant to section 5, shall provide a copy of the
public notice of that meeting to any newspaper published in the state and
to any radio and television station located in the state, free of charge.

History: 1976, Act 267, Eff. Mar. 31, 1977
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15.267 Closed sessions; roll call vote; separate set of minutes.

Sec. 7. (1) A 2/3 roll call vote of members elected or appointed and
serving is required to call a closed session, except for the closed sessions
permitted under section 8(a), (b), (c), (9), (i), and (j). The roll call vote
and the purpose or purposes for calling the closed session shall be
entered into the minutes of the meeting at which the vote is taken.

(2) A separate set of minutes shall be taken by the clerk or the designated
secretary of the public body at the closed session. These minutes shall be
retained by the clerk of the public body, are not available to the public,
and shall only be disclosed if required by a civil action filed under
section 10, 11, or 13. These minutes may be destroyed 1 year and 1 day
after approval of the minutes of the regular meeting at which the closed
session was approved.

History: 1976, Act 267, Eff. Mar. 31, 1977 ;-- Am. 1993, Act 81, Eff. Apr. 1, 1994 ;--
Am. 1996, Act 464, Imd. Eff. Dec. 26, 1996

15.268 Closed sessions; permissible purposes.
Sec. 8. A public body may meet in a closed session only for the
following purposes:

() To consider the dismissal, suspension, or disciplining of, or to hear
complaints or charges brought against, or to consider a periodic
personnel evaluation of, a public officer, employee, staff member, or
individual agent, if the named person requests a closed hearing. A person
requesting a closed hearing may rescind the request at any time, in which
case the matter at issue shall be considered after the rescission only in
open sessions.

(b) To consider the dismissal, suspension, or disciplining of a student if

the public body is part of the school district, intermediate school district,
or institution of higher education that the student is attending, and if the

student or the student's parent or guardian requests a closed hearing.

(c) For strategy and negotiation sessions connected with the negotiation
of a collective bargaining agreement if either negotiating party requests a
closed hearing.
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(d) To consider the purchase or lease of real property up to the time an
option to purchase or lease that real property is obtained.

(e) To consult with its attorney regarding trial or settlement strategy in
connection with specific pending litigation, but only if an open meeting
would have a detrimental financial effect on the litigating or settlement
position of the public body.

(F) To review and consider the contents of an application for employment
or appointment to a public office if the candidate requests that the
application remain confidential. However, except as otherwise provided
in this subdivision, all interviews by a public body for employment or
appointment to a public office shall be held in an open meeting pursuant
to this act. This subdivision does not apply to a public office described in
subdivision (j).

(g) Partisan caucuses of members of the state legislature.

(h) To consider material exempt from discussion or disclosure by state or
federal statute.

(i) For a compliance conference conducted by the department of
commerce under section 16231 of the public health code, Act No. 368 of
the Public Acts of 1978, being section 333.16231 of the Michigan
Compiled Laws, before a complaint is issued.

(1) In the process of searching for and selecting a president of an
institution of higher education established under section 4, 5, or 6 of
article VIII of the state constitution of 1963, to review the specific
contents of an application, to conduct an interview with a candidate, or to
discuss the specific qualifications of a candidate if the particular process
of searching for and selecting a president of an institution of higher
education meets all of the following requirements:

(i) The search committee in the process, appointed by the governing
board, consists of at least 1 student of the institution, 1 faculty member
of the institution, 1 administrator of the institution, 1 alumnus of the
institution, and 1 representative of the general public. The search
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committee also may include 1 or more members of the governing board
of the institution, but the number shall not constitute a quorum of the
governing board. However, the search committee shall not be constituted
in such a way that any 1 of the groups described in this subparagraph
constitutes a majority of the search committee.

(ii) After the search committee recommends the 5 final candidates, the
governing board does not take a vote on a final selection for the
president until at least 30 days after the 5 final candidates have been
publicly identified by the search committee.

(iii) The deliberations and vote of the governing board of the institution
on selecting the president take place in an open session of the governing
board.

History: 1976, Act 267, Eff. Mar. 31, 1977 ;-- Am. 1984, Act 202, Imd. Eff. July 3,
1984 ;-- Am. 1993, Act 81, Eff. Apr. 1, 1994 ;-- Am. 1996, Act 464, Imd. Eff. Dec. 26,
1996

15.269 Minutes.

Sec. 9. (1) Each public body shall keep minutes of each meeting showing
the date, time, place, members present, members absent, any decisions
made at a meeting open to the public, and the purpose or purposes for
which a closed session is held. The minutes shall include all roll call
votes taken at the meeting. The public body shall make any corrections
in the minutes at the next meeting after the meeting to which the minutes
refer. The public body shall make corrected minutes available at or
before the next subsequent meeting after correction. The corrected
minutes shall show both the original entry and the correction.

(2) Minutes are public records open to public inspection, and a public
body shall make the minutes available at the address designated on
posted public notices pursuant to section 4. The public body shall make
copies of the minutes available to the public at the reasonable estimated
cost for printing and copying.

(3) A public body shall make proposed minutes available for public
inspection within 8 business days after the meeting to which the minutes
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refer. The public body shall make approved minutes available for public
inspection within 5 business days after the meeting at which the minutes
are approved by the public body.

(4) A public body shall not include in or with its minutes any personally
identifiable information that, if released, would prevent the public body
from complying with section 444 of subpart 4 of part C of the general
education provisions act, 20 USC 1232g, commonly referred to as the
family educational rights and privacy act of 1974.

History: 1976, Act 267, Eff. Mar. 31, 1977 ;-- Am. 1982, Act 130, Imd. Eff. Apr. 20,
1982 ;-- Am. 2004, Act 305, Imd. Eff. Aug. 11, 2004

15.270 Decisions of public body; presumption; civil action to
invalidate; jurisdiction; venue; reenactment of disputed decision.
Sec. 10. (1) Decisions of a public body shall be presumed to have been
adopted in compliance with the requirements of this act. The attorney
general, the prosecuting attorney of the county in which the public body
serves, or any person may commence a civil action in the circuit court to
challenge the validity of a decision of a public body made in violation of
this act.

(2) A decision made by a public body may be invalidated if the public
body has not complied with the requirements of section 3(1), (2), and (3)
in making the decision or if failure to give notice in accordance with
section 5 has interfered with substantial compliance with section 3(1),
(2), and (3) and the court finds that the noncompliance or failure has
impaired the rights of the public under this act.

(3) The circuit court shall not have jurisdiction to invalidate a decision of
a public body for a violation of this act unless an action is commenced
pursuant to this section within the following specified period of time:

(a) Within 60 days after the approved minutes are made available to the
public by the public body except as otherwise provided in subdivision

(b).
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(b) If the decision involves the approval of contracts, the receipt or
acceptance of bids, the making of assessments, the procedures pertaining
to the issuance of bonds or other evidences of indebtedness, or the
submission of a borrowing proposal to the electors, within 30 days after
the approved minutes are made available to the public pursuant to that
decision.

(4) Venue for an action under this section shall be any county in which a
local public body serves or, if the decision of a state public body is at
issue, in Ingham county.

(5) In any case where an action has been initiated to invalidate a decision
of a public body on the ground that it was not taken in conformity with
the requirements of this act, the public body may, without being deemed
to make any admission contrary to its interest, reenact the disputed
decision in conformity with this act. A decision reenacted in this manner
shall be effective from the date of reenactment and shall not be declared
invalid by reason of a deficiency in the procedure used for its initial
enactment.

History: 1976, Act 267, Eff. Mar. 31, 1977

15.271 Civil action to compel compliance or enjoin noncompliance;
commencement; venue; security not required; commencement of
action for mandamus; court costs and attorney fees.

Sec. 11. (1) If a public body is not complying with this act, the attorney
general, prosecuting attorney of the county in which the public body
serves, or a person may commence a civil action to compel compliance
or to enjoin further noncompliance with this act.

(2) An action for injunctive relief against a local public body shall be
commenced in the circuit court, and venue is proper in any county in
which the public body serves. An action for an injunction against a state
public body shall be commenced in the circuit court and venue is proper
in any county in which the public body has its principal office, or in
Ingham county. If a person commences an action for injunctive relief,
that person shall not be required to post security as a condition for
obtaining a preliminary injunction or a temporary restraining order.
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(3) An action for mandamus against a public body under this act shall be
commenced in the court of appeals.

(4) If a public body is not complying with this act, and a person
commences a civil action against the public body for injunctive relief to
compel compliance or to enjoin further noncompliance with the act and
succeeds in obtaining relief in the action, the person shall recover court
costs and actual attorney fees for the action.

History: 1976, Act 267, Eff. Mar. 31, 1977

15.272 Violation as misdemeanor; penalty.
Sec. 12. (1) A public official who intentionally violates this act is guilty
of a misdemeanor punishable by a fine of not more than $1,000.00.

(2) A public official who is convicted of intentionally violating a
provision of this act for a second time within the same term shall be
guilty of a misdemeanor and shall be fined not more than $2,000.00, or
imprisoned for not more than 1 year, or both.

History: 1976, Act 267, Eff. Mar. 31, 1977

15.273 Violation; liability.

Sec. 13. (1) A public official who intentionally violates this act shall be
personally liable in a civil action for actual and exemplary damages of
not more than $500.00 total, plus court costs and actual attorney fees to a
person or group of persons bringing the action.

(2) Not more than 1 action under this section shall be brought against a
public official for a single meeting. An action under this section shall be
commenced within 180 days after the date of the violation which gives
rise to the cause of action.

(3) An action for damages under this section may be joined with an
action for injunctive or exemplary relief under section 11.

History: 1976, Act 267, Eff. Mar. 31, 1977
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15.273a Selection of president by governing board of higher
education institution; violation; civil fine.

Sec. 13a. If the governing board of an institution of higher education
established under section 4, 5, or 6 of article VIII of the state constitution
of 1963 violates this act with respect to the process of selecting a
president of the institution at any time after the recommendation of final
candidates to the governing board, as described in section 8(j), the
institution is responsible for the payment of a civil fine of not more than
$500,000.00. This civil fine is in addition to any other remedy or penalty
under this act. To the extent possible, any payment of fines imposed
under this section shall be paid from funds allocated by the institution of
higher education to pay for the travel and expenses of the members of
the governing board.

History: Add. 1996, Act 464, Imd. Eff. Dec. 26, 1996

15.274 Repeal of MCL 15.251 to 15.253.
Sec. 14. Act No. 261 of the Public Acts of 1968, being sections 15.251 to
15.253 of the Compiled Laws of 1970, is repealed.

History: 1976, Act 267, Eff. Mar. 31, 1977

15.275 Effective date.
Sec. 15. This act shall take effect January 1, 1977.

History: 1976, Act 267, Eff. Mar. 31, 1977

ADMINISTRATIVE PROCEDURES ACT OF 1969
Act 306 of 1969

AN ACT to provide for the effect, processing, promulgation, publication,
and inspection of state agency rules, determinations, and other matters;
to provide for the printing, publishing, and distribution of certain
publications; to provide for state agency administrative procedures and
contested cases and appeals from contested cases in licensing and other
matters; to create and establish certain committees and offices; to
provide for declaratory judgments as to rules; to repeal certain acts and
parts of acts; and to repeal certain parts of this act on a specific date.
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History: 1969, Act 306, Eff. July 1, 1970 ;-- Am. 1982, Act 413, Eff. Jan. 1, 1984 ;--
Am. 1993, Act 7, Imd. Eff. Mar. 18, 1993 ;-- Am. 1999, Act 262, Eff. Apr. 1, 2000
Popular Name: Act 306

Popular Name: APA

The People of the State of Michigan enact:
Chapter 1
GENERAL PROVISIONS

24.201 Administrative procedures; short title.
Sec. 1. This act shall be known and may be cited as the “administrative
procedures act of 1969”.

History: 1969, Act 306, Eff. July 1, 1970

Compiler's Notes: For transfer of powers and duties of office of regulatory reform
from the executive office of the governor to the department of management and budget,
see E.R.O. No. 2002-7, compiled at MCL 10.153 of the Michigan Compiled Laws.
Popular Name: Act 306

Popular Name: APA

24.203 Definitions; A to G.

Sec. 3. (1) “Adoption of a rule” means that step in the processing of a
rule consisting of the formal action of an agency establishing a rule
before its promulgation.

(2) “Agency” means a state department, bureau, division, section, board,
commission, trustee, authority or officer, created by the constitution,
statute, or agency action. Agency does not include an agency in the
legislative or judicial branch of state government, the governor, an
agency having direct governing control over an institution of higher
education, the state civil service commission, or an association of
insurers created under the insurance code of 1956, Act No. 218 of the
Public Acts of 1956, being sections 500.100 to 500.8302 of the Michigan
Compiled Laws, or other association or facility formed under Act No.
218 of the Public Acts of 1956 as a nonprofit organization of insurer
members.

(3) “Contested case” means a proceeding, including rate-making, price-
fixing, and licensing, in which a determination of the legal rights, duties,
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or privileges of a named party is required by law to be made by an
agency after an opportunity for an evidentiary hearing. When a hearing is
held before an agency and an appeal from its decision is taken to another
agency, the hearing and the appeal are deemed to be a continuous
proceeding as though before a single agency.

(4) “Committee” means the joint committee on administrative rules.
(5) “Court” means the circuit court.

(6) “Guideline” means an agency statement or declaration of policy
which the agency intends to follow, which does not have the force or
effect of law, and which binds the agency but does not bind any other
person.

History: 1969, Act 306, Eff. July 1, 1970 ;-- Am. 1970, Act 40, Imd. Eff. July 1, 1970
;-- Am. 1977, Act 108, Eff. Jan. 1, 1978 ;-- Am. 1988, Act 277, Imd. Eff. July 27, 1988
Compiler's Notes: Section 2 of Act 277 of 1988 provides:“The amendment to section
3 of Act No. 306 of the Public Acts of 1969, being section 24.203 of the Michigan
Compiled Laws, pursuant to this amendatory act is intended to codify, approve, and
validate the actions and long-standing practices taken by the associations and facilities
mentioned in this amendatory act retroactively to the time of their original creation. It is
the intent of this amendatory act to rectify the misconstruction of the applicability of the
administrative procedures act of 1969 by the court of appeals in League General
Insurance Company v Catastrophic Claims Association, Case No. 93744, December 21,
1987, with respect to the imposition of rule promulgation requirements on the
catastrophic claims association as a state agency, and to further assure that the
associations and facilities mentioned in this amendatory act, and their respective boards
of directors, shall not hereafter be treated as a state agency.”

Popular Name: Act 306

24.205 Definitions; L to R.

Sec. 5.(1) "License™ includes the whole or part of an agency permit,
certificate, approval, registration, charter, or similar form of permission
required by law, but does not include a license required solely for
revenue purposes, or a license or registration issued under the Michigan
vehicle code, 1949 PA 300, MCL 257.1 to 257.923.
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(2) "Licensing" includes agency activity involving the grant, denial,
renewal, suspension, revocation, annulment, withdrawal, recall,
cancellation, or amendment of a license.

(3) "Michigan register” means the publication described in section 8.

(4) "Notice" means a written or electronic record that informs a person of
past or future action of the person generating the record.

(5) "Notice of objection” means the record adopted by the committee that
indicates the committee's formal objection to a proposed rule.

(6) "Party" means a person or agency named, admitted, or properly
seeking and entitled of right to be admitted, as a party in a contested
case. In a contested case regarding an application for a license, party
includes the applicant for that license.

(7) "Person™ means an individual, partnership, association, corporation,
limited liability company, limited liability partnership, governmental
subdivision, or public or private organization of any kind other than the
agency engaged in the particular processing of a rule, declaratory ruling,
or contested case.

(8) "Processing of a rule” means the action required or authorized by this
act regarding a rule that is to be promulgated, including the rule's
adoption, and ending with the rule's promulgation.

(9) "Promulgation of a rule™ means that step in the processing of a rule
consisting of the filing of a rule with the secretary of state.

(10) "Record" means information that is inscribed on a paper or
electronic medium.

History: 1969, Act 306, Eff. July 1, 1970 ;-- Am. 1982, Act 413, Eff. Jan. 1, 1984 ;--
Am. 1999, Act 262, Eff. Apr. 1, 2000 ;-- Am. 2004, Act 23, Imd. Eff. Mar. 10, 2004 ;--
Am. 2006, Act 460, Imd. Eff. Dec. 20, 2006

Compiler's Notes: Enacting section 1 of Act 460 of 2006 provides:"Enacting section 1.
Section 5 of the administrative procedures act of 1969, 1969 PA 306, MCL 24.205, as
amended by this amendatory act, is curative and intended to express the original intent
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of the legislature regarding the application of section 5 of the administrative procedures
act of 1969, 1969 PA 306, MCL 24.205, as amended by 2004 PA 23."

Popular Name: Act 306

Popular Name: APA

24.207 “Rule” defined.

Sec. 7. “Rule” means an agency regulation, statement, standard, policy,
ruling, or instruction of general applicability that implements or applies
law enforced or administered by the agency, or that prescribes the
organization, procedure, or practice of the agency, including the
amendment, suspension, or rescission of the law enforced or
administered by the agency. Rule does not include any of the following:

(a) A resolution or order of the state administrative board.

(b) A formal opinion of the attorney general.

(c) A rule or order establishing or fixing rates or tariffs.

(d) A rule or order pertaining to game and fish and promulgated under
parts 401, 411, and 487 of the natural resources and environmental
protection act, 1994 PA 451, MCL 324.40101 to 324.40119, 324.41101
to 324.41105, and 324.48701 to 324.48740.

(e) A rule relating to the use of streets or highways, the substance of
which is indicated to the public by means of signs or signals.

(f) A determination, decision, or order in a contested case.

(g) An intergovernmental, interagency, or intra-agency memorandum,
directive, or communication that does not affect the rights of, or
procedures and practices available to, the public.

(h) A form with instructions, an interpretive statement, a guideline, an

informational pamphlet, or other material that in itself does not have the
force and effect of law but is merely explanatory.
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(1) A declaratory ruling or other disposition of a particular matter as
applied to a specific set of facts involved.

(1) A decision by an agency to exercise or not to exercise a permissive
statutory power, although private rights or interests are affected.

(K) Unless another statute requires a rule to be promulgated under this
act, a rule or policy that only concerns the inmates of a state correctional
facility and does not directly affect other members of the public, except
that a rule that only concerns inmates which was promulgated before
December 4, 1986, shall be considered a rule and shall remain in effect
until rescinded but shall not be amended. As used in this subdivision,
“state correctional facility” means a facility or institution that houses an
inmate population under the jurisdiction of the department of corrections.

(I) A rule establishing special local watercraft controls promulgated
under former 1967 PA 303. A rule described in this subdivision may be
rescinded as provided in section 80113(2) of the natural resources and
environmental protection act, 1994 PA 451, MCL 324.80113.

(m) All of the following, after final approval by the certificate of need
commission or the statewide health coordinating council under section
22215 or 22217 of the public health code, 1978 PA 368, MCL
333.22215 and 333.22217:

(i) The designation, deletion, or revision of covered medical equipment
and covered clinical services.

(i1) Certificate of need review standards.

(iii) Data reporting requirements and criteria for determining health
facility viability.

(iv) Standards used by the department of community health in
designating a regional certificate of need review agency.
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(v) The modification of the 100 licensed bed limitation for short-term
nursing care programs set forth in section 22210 of the public health
code, 1978 PA 368, MCL 333.22210.

(n) A policy developed by the family independence agency under section
6(3) of the social welfare act, 1939 PA 250, MCL 400.6, setting income
and asset limits, types of income and assets to be considered for
eligibility, and payment standards for administration of assistance
programs under that act.

(o) A policy developed by the family independence agency under section
6(4) of the social welfare act, 1939 PA 280, MCL 400.6, to implement
requirements that are mandated by federal statute or regulations as a
condition of receipt of federal funds.

(p) The provisions of an agency's contract with a public or private entity
including, but not limited to, the provisions of an agency's standard form
contract.

(g) A policy developed by the department of community health under the
authority granted in section 111a of the social welfare act, 1939 PA 280,
MCL 400.111a, to implement policies and procedures necessary to
operate its health care programs in accordance with an approved state
plan or in compliance with state statute.

History: 1969, Act 306, Eff. July 1, 1970 ;-- Am. 1986, Act 243, Imd. Eff. Dec. 4,
1986 ;-- Am. 1988, Act 333, Imd. Eff. Sept. 30, 1988 ;-- Am. 1988, Act 363, Imd. Eff.
Dec. 16, 1988 ;-- Am. 1989, Act 288, Imd. Eff. Dec. 26, 1989 ;-- Am. 1995, Act 224,
Eff. Mar. 28, 1996 ;-- Am. 1996, Act 489, Eff. Mar. 31, 1997 ;-- Am. 1999, Act 262,
Eff. Apr. 1, 2000 ;-- Am. 2000, Act 216, Imd. Eff. June 27, 2000

Admin Rule: R 791.1101 et seq. of the Michigan Administrative Code.

Popular Name: Act 306

Popular Name: APA

24.207a “Small business” defined.

Sec. 7a. “Small business” means a business concern incorporated or
doing business in this state, including the affiliates of the business
concern, which is independently owned and operated and which employs
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fewer than 250 full-time employees or which has gross annual sales of
less than $6,000,000.00.

History: Add. 1984, Act 273, Eff. Mar. 29, 1985 ;-- Am. 1999, Act 262, Eff. Apr. 1,
2000

Popular Name: Act 306

Popular Name: APA

24.208 Michigan register; publication; cumulative index; contents;
public subscription; fee; synopsis of proposed rule or guideline;
transmitting copies to office of regulatory reform.

Sec. 8. (1) The office of regulatory reform shall publish the Michigan
register at least once each month. The Michigan register shall contain all
of the following:

(a) Executive orders and executive reorganization orders.

(b) On a cumulative basis, the numbers and subject matter of the enrolled
senate and house bills signed into law by the governor during the
calendar year and the corresponding public act numbers.

(c) On a cumulative basis, the numbers and subject matter of the enrolled
senate and house bills vetoed by the governor during the calendar year.

(d) Proposed administrative rules.

(e) Notices of public hearings on proposed administrative rules.
(F) Administrative rules filed with the secretary of state.

(9) Emergency rules filed with the secretary of state.

(h) Notice of proposed and adopted agency guidelines.

(i) Other official information considered necessary or appropriate by the
office of regulatory reform.

(j) Attorney general opinions.
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(k) All of the items listed in section 7(m) after final approval by the
certificate of need commission under section 22215 of the public health
code, 1978 PA 368, MCL 333.22215.

(2) The office of regulatory reform shall publish a cumulative index for
the Michigan register.

(3) The Michigan register shall be available for public subscription at a
fee reasonably calculated to cover publication and distribution costs.

(4) If publication of an agency's proposed rule or guideline or an item
described in subsection (1)(k) would be unreasonably expensive or
lengthy, the office of regulatory reform may publish a brief synopsis of
the proposed rule or guideline or item described in subsection (1)(k),
including information on how to obtain a complete copy of the proposed
rule or guideline or item described in subsection (1)(k) from the agency
at no cost.

(5) An agency shall electronically transmit a copy of the proposed rules
and notice of public hearing to the office of regulatory reform for
publication in the Michigan register.

History: Add. 1982, Act 413, Eff. Jan. 1, 1984 ;-- Am. 1984, Act 273, Eff. Mar. 29,
1985 ;-- Am. 1986, Act 292, Imd. Eff. Dec. 22, 1986 ;-- Am. 1988, Act 333, Imd. Eff.
Sept. 30, 1988 ;-- Am. 1999, Act 262, Eff. Apr. 1, 2000 ;-- Am. 2004, Act 23, Imd. Eff.
Mar. 10, 2004

Popular Name: Act 306

Popular Name: APA

24.211 Construction of act.
Sec. 11. This act shall not be construed to repeal additional requirements
imposed by law.

History: 1969, Act 306, Eff. July 1, 1970 ;-- Am. 1970, Act 40, Imd. Eff. July 1, 1970
Popular Name: Act 306
Popular Name: APA
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Chapter 2
GUIDELINES

24.221-24.223 Repealed. 1976, Act 442, Eff. Apr. 13, 1977.

Compiler's Notes: The repealed sections pertained to public inspection of certain
documents.

Popular Name: Act 306

Popular Name: APA

24.224 Adoption of guideline; notice.

Sec. 24. (1) Before the adoption of a guideline, an agency shall give
electronic notice of the proposed guideline to the committee, the office
of regulatory reform, and each person who requested the agency in
writing or electronically for advance notice of proposed action that may
affect the person. The committee shall electronically provide the notice
of the proposed guideline not later than the next business day after
receipt of the notice from the agency to members of the committee and
to members of the standing committees of the senate and house of
representatives that deal with the subject matter of the proposed
guideline. The notice shall be given by mail, in writing, or electronically
transmitted to the last address specified by the person requesting the
agency for advanced notice of proposed action that may affect that
person. A request for notice is renewable each December. Any notice
under this section to any member or agency of the legislative and
executive branches shall be given electronically.

(2) The notice required by subsection (1) shall include all of the
following:

(a) A statement of the terms or substance of the proposed guideline, a
description of the subjects and issues involved, and the proposed
effective date of the guideline.

(b) A statement that the addressee may express any views or arguments
regarding the proposed guideline or the guideline's effect on a person.
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(c) The address to which written comments may be sent and the date by
which comments shall be mailed or electronically transmitted, which
date shall not be less than 35 days from the date of the mailing or
electronic transmittal of the notice.

(d) A reference to the specific statutory provision about which the
proposed guideline states a policy.

History: Add. 1977, Act 108, Eff. Jan. 1, 1978 ;-- Am. 1982, Act 413, Eff. Jan. 1, 1984
;- Am. 1999, Act 262, Eff. Apr. 1, 2000 ;-- Am. 2004, Act 23, Imd. Eff. Mar. 10, 2004
;-- Am. 2004, Act 491, Eff. Jan. 12, 2005

Compiler's Notes: Enacting section 2 of Act 491 of 2004 provides:"Enacting section 2.
This amendatory act applies to rules transmitted to the joint committee on
administrative rules on or after January 12, 2005. Rules transmitted to the joint
committee on administrative rules before January 12, 2005, shall be processed
according to the act as it existed before January 12, 2005."

Popular Name: Act 306

Popular Name: APA

24.225 Guidelines as public record; distribution of copies.

Sec. 25. When adopted, a guideline is a public record. Copies of
guidelines shall be sent to the committee, the office of regulatory reform,
and all persons who have requested the agency in writing for advance
notice of proposed action which may affect them.

History: Add. 1977, Act 108, Eff. Jan. 1, 1978 ;-- Am. 1999, Act 262, Eff. Apr. 1,
2000

Popular Name: Act 306

Popular Name: APA

24.226 Adoption of guidelines in lieu of rules prohibited.
Sec. 26. An agency shall not adopt a guideline in lieu of a rule.

History: Add. 1977, Act 108, Eff. Jan. 1, 1978
Popular Name: Act 306
Popular Name: APA

24.227 Validity of guidelines; contesting guideline.
Sec. 27. (1) A guideline adopted after the effective date of this section is
not valid unless processed in substantial compliance with sections 24, 25,
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and 26. However, inadvertent failure to give notice to any person as
required by section 24 does not invalidate a guideline which was
otherwise processed in substantial compliance with sections 24, 25, and
26.

(2) A proceeding to contest a guideline on the grounds of noncompliance
with sections 24, 25, and 26 shall be commenced within 2 years after the
effective date of the guideline.

History: Add. 1986, Act 292, Imd. Eff. Dec. 22, 1986
Popular Name: Act 306
Popular Name: APA

24.228 Adoption of standard form contract; notice.

Sec. 28. (1) Before the adoption of a standard form contract that would
have been considered a rule but for the exemption from rule-making
under section 7(p) or a policy exempt from rule-making under section
7(q), an agency shall give electronic notice of the proposed standard
form contract or policy to the committee and the office of regulatory
reform. The committee shall provide an electronic copy of the notice not
later than the next business day after receipt of the electronic notice from
the agency to members of the committee and to members of the standing
committees of the senate and house of representatives that deal with the
subject matter of the proposed standard form contract or policy.

(2) The electronic notice required by subsection (1) shall include all of
the following:

(a) A statement of the terms of substance of the proposed standard form
contract or policy, a description of the subjects and issues involved, and
the proposed effective date of the standard form contract or policy.

(b) A statement that the addressee may express any views or arguments
regarding the proposed standard form contract or policy or the standard
form contract's or policy's effect on a person.

(c) The address to which comments may be sent and the date by which
the comments shall be mailed or electronically transmitted, which date
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shall not be less than 35 days from the date of the mailing or electronic
transmittal of the notice.

(d) A reference to the specific statutory provision under which the
standard form contract or policy is issued.

(3) If the value of a proposed standard form contract exempt from rule-
making under section 7(p) is $10,000,000.00 or more, the electronic
notice required under subsection (1) shall include an electronic copy of
the proposed standard form contract. If the value of the proposed
standard form contract exempt from rule-making under section 7(p) is
less than $10,000,000.00, the agency shall provide an electronic or paper
copy of the proposed standard form contract or policy to any legislator
requesting a copy.

History: Add. 1999, Act 262, Eff. Apr. 1, 2000 ;-- Am. 2004, Act 23, Imd. Eff. Mar.
10, 2004

Popular Name: Act 306

Popular Name: APA

Chapter 3
PROCEDURES FOR PROCESSING AND PUBLISHING RULES

24.231 Rules; continuation; amendment; rescission.
Sec. 31. (1) Rules which became effective before July 1, 1970 continue
in effect until amended or rescinded.

(2) When a law authorizing or directing an agency to promulgate rules is
repealed and substantially the same rule-making power or duty is vested
in the same or a successor agency by a new provision of law or the
function of the agency to which the rules are related is transferred to
another agency, by law or executive order, the existing rules of the
original agency relating thereto continue in effect until amended or
rescinded, and the agency or successor agency may rescind any rule
relating to the function. When a law creating an agency or authorizing or
directing it to promulgate rules is repealed or the agency is abolished and
substantially the same rule-making power or duty is not vested in the
same or a successor agency by a new provision of law and the function

52



Michigan Laws Relating to Planning

of the agency to which the rules are related is not transferred to another
agency, the existing applicable rules of the original agency are
automatically rescinded as of the effective date of the repeal of such law
or the abolition of the agency.

(3) The rescission of a rule does not revive a rule which was previously
rescinded.

(4) The amendment or rescission of a valid rule does not defeat or impair
a right accrued, or affect a penalty incurred, under the rule.

(5) Except in the case of the amendment of rules concerning inmates as
described in section 7(k), a rule may be amended or rescinded by another
rule which constitutes the whole or a part of a filing of rules or as a result
of an act of the legislature.

History: 1969, Act 306, Eff. July 1, 1970 ;-- Am. 1970, Act 40, Imd. Eff. July 1, 1970
;-- Am. 1989, Act 288, Imd. Eff. Dec. 26, 1989

Popular Name: Act 306

Popular Name: APA

24.232 Statutory construction rules; discrimination; crimes;
adoption by reference.

Sec. 32. (1) Definitions of words and phrases and rules of construction
prescribed in any statute, and which are made applicable to all statutes of
this state, also apply to rules unless clearly indicated to the contrary.

(2) A rule or exception to a rule shall not discriminate in favor of or
against any person, and a person affected by a rule is entitled to the same
benefits as any other person under the same or similar circumstances.

(3) The violation of a rule is a crime when so provided by statute. A rule
shall not make an act or omission to act a crime or prescribe a criminal
penalty for violation of a rule.

(4) An agency may adopt, by reference in its rules and without
publishing the adopted matter in full, all or any part of a code, standard
or regulation which has been adopted by an agency of the United States
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or by a nationally recognized organization or association. The reference
shall fully identify the adopted matter by date and otherwise. The
reference shall not cover any later amendments and editions of the
adopted matter, but if the agency wishes to incorporate them in its rule it
shall amend the rule or promulgate a new rule therefor. The agency shall
have available copies of the adopted matter for inspection and
distribution to the public at cost and the rules shall state where copies of
the adopted matter are available from the agency and the agency of the
United States or the national organization or association and the cost
thereof as of the time the rule is adopted.

History: 1969, Act 306, Eff. July 1, 1970 ;-- Am. 1970, Act 40, Imd. Eff. July 1, 1970
Popular Name: Act 306
Popular Name: APA

24.233 Rules; organization; operations; procedures.

Sec. 33. (1) An agency shall promulgate rules describing its organization
and stating the general course and method of its operations and may
include therein forms with instructions. Sections 41, 42, 45, and 45a do
not apply to such rules.

(2) An agency shall promulgate rules prescribing its procedures available
to the public and the methods by which the public may obtain
information and submit requests.

(3) An agency may promulgate rules not inconsistent with this act or
other applicable statutes prescribing procedures for contested cases.

History: 1969, Act 306, Eff. July 1, 1970 ;-- Am. 1999, Act 262, Eff. Apr. 1, 2000
Admin Rule: R 11.1 et seq.; R 24.61 et seq.; R 28.4011 et seq.; R 32.11 et seq.; R 35.1
etseq.; R38.1etseq.; R 169.1 et seq.; R 209.1 et seq.; R 211.401 et seq.; R 225.1 et
seq.; R 247.1 et seq.; R 257.31 et seq.; R 257.301 et seq.; R 257.1001 et seq.; R
285.900.1; R 299.2901 et seq.; R 299.2903 et seq.; R 299.5001 et seq.; R 299.5101 et
seq.; R 299.51001 et seq.; R 323.1001 et seq.; R 324.1 et seq.; R 325.10101 et seq.; R
330.1001 et seq.; R 340.1351 et seq.; R 349.291; R 390.621; R 400.1 et seq.; R
408.20001 et seq.; R 408.21401 et seq.; R 418.10101 et seq.; R 418.10104 et seq.; R
432.1001 et seq.; R 436.1951 et seq.; R 436.1963; R 451.1901 et seq.; R 451.2101 et
seq.; R501.351 et seq.; and R 722.1 et seq. of the Michigan Administrative Code.
Popular Name: Act 306

Popular Name: APA
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24.234 Office of regulatory reform; agency; powers and duties.

Sec. 34. (1) The office of regulatory reform is an independent and
autonomous type 1 agency within the department of management and
budget. The office of regulatory reform has the powers and duties as set
forth in executive order no. 1995-6 (executive reorganization order no.
1995-5), MCL 10.151, and shall exercise the powers and perform the
duties prescribed by subsection (2) independently of the principal
executive departments of this state, including, but not limited to,
personnel, budgeting, procurement, and management-related functions.

(2) In addition to any other powers and duties described in subsection
(1), the office of regulatory reform shall review proposed rules,
coordinate processing of rules by agencies, work with the agencies to
streamline the rule-making process, and consider efforts designed to
improve public access to the rule-making process.

History: Add. 1999, Act 262, Eff. Apr. 1, 2000

Compiler's Notes: For transfer of powers and duties of the office of regulatory reform
from the department of management and budget to the office of regulatory reform, see
E.R.O. No. 2000-1, compiled at MCL 10.152 of the Michigan compiled laws.
Popular Name: Act 306

Popular Name: APA

24.235 Joint committee on administrative rules; creation;
appointment and terms of members; chairperson; expenses;
meetings; hearings; action by committee; report; hiring and
supervision of staff and related functions.

Sec. 35. (1) The joint committee on administrative rules is created and
consists of 5 members of the senate and 5 members of the house of
representatives appointed in the same manner as standing committees are
appointed for terms of 2 years. Of the 5 members in each house, 3 shall
be from the majority party and 2 shall be from the minority party. The
chairperson of the committee shall alternate between houses each year.
Members of the committee shall serve without compensation but shall be
reimbursed for expenses incurred in the business of the committee. The
expenses of the members of the senate shall be paid from appropriations
to the senate and the expenses of the members of the house of
representatives shall be paid from appropriations to the house of
representatives. The committee may meet during a session of the
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legislature and during an interim between sessions. The committee may
hold a hearing on a rule transmitted to the committee. Action by the
committee, including action taken under section 52, shall be by
concurring majorities of the members from each house. The committee
shall report its activities and recommendations to the legislature at each
regular session.

(2) The committee may hire staff to assist the committee under this act.
However, the supervision of staff, budgeting, procurement, and related
functions of the committee shall be performed by the council
administrator under section 104a of the legislative council act, Act No.
268 of the Public Acts of 1986, being section 4.1104a of the Michigan
Compiled Laws.

History: 1969, Act 306, Eff. July 1, 1970 ;-- Am. 1978, Act 243, Imd. Eff. June 19,
1978 ;-- Am. 1987, Act 13, Imd. Eff. Apr. 6, 1987 ;-- Am. 1990, Act 290, Eff. Jan. 1,
1991 ;-- Am. 1995, Act 178, Imd. Eff. Oct. 17, 1995

Popular Name: Act 306

Popular Name: APA

24.235a Repealed. 1993, Act 7, Eff. Dec. 8, 1994.

Compiler's Notes: The repealed section pertained to membership of joint committee
on administrative rules beginning January 13, 1993.

Popular Name: Act 306

Popular Name: APA

24.236 Office of regulatory reform procedures and standards for
rules.

Sec. 36. The office of regulatory reform may prescribe procedures and
standards not inconsistent with this act or other applicable statutes for the
drafting of rules, publication of required notices, and distribution of
rules. The office of regulatory reform may prescribe procedures and
standards not inconsistent with this act or other applicable statutes for the
processing of rules within the executive branch. The procedures and
standards shall be included in a manual which the office of regulatory
reform shall publish and distribute in reasonable quantities to the state
departments and the committee.
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History: 1969, Act 306, Eff. July 1, 1970 ;-- Am. 1999, Act 262, Eff. Apr. 1, 2000
Popular Name: Act 306
Popular Name: APA

24.238 Filing of requests by individuals for promulgation of certain
rules.

Sec. 38. A person may request an agency to promulgate a rule. Within 90
days after filing of a request, the agency shall initiate the processing of a
rule or issue a concise written statement of its principal reasons for
denial of the request. The denial of a request is not subject to judicial
review.

History: 1969, Act 306, Eff. July 1, 1970
Popular Name: Act 306
Popular Name: APA

24.239 Request for rule-making.

Sec. 39. (1) Before initiating any changes or additions to rules, an agency
shall electronically file with the office of regulatory reform a request for
rule-making in a format prescribed by the office of regulatory reform.
The request for rule-making shall include the following:

(a) The state or federal statutory or regulatory basis for the rule.
(b) The problem the rule intends to address.
(c) An assessment of the significance of the problem.

(2) An agency shall not proceed with the processing of a rule outlined in
this chapter unless the office of regulatory reform has approved the
request for rule-making.

(3) The office of regulatory reform shall record the receipt of all requests
for rule-making on the internet and shall make electronic or paper copies
of approved requests for rule-making available to members of the
general public upon request.

(4) The office of regulatory reform shall immediately make available to
the committee electronic copies of the request for rule-making submitted
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to the office of regulatory reform. On a weekly basis, the office of
regulatory reform shall electronically provide to the committee a listing
of all requests for rule-making approved or denied during the previous
week. The committee shall electronically provide a copy of the approved
and denied requests for rule-making, not later than the next business day
after receipt of the notice from the office of regulatory reform, to
members of the committee and to members of the standing committees
of the senate and house of representatives that deal with the subject
matter of the proposed rule.

History: Add. 1999, Act 262, Eff. Apr. 1, 2000 ;-- Am. 2004, Act 23, Imd. Eff. Mar.
10, 2004

Popular Name: Act 306

Popular Name: APA

24.239a Notice of public hearing; approval by office of regulatory
reform; copies.

Sec. 39a. (1) An agency may publish the notice of hearing under section
42 only if the office of regulatory reform has received draft proposed
rules and has given the agency approval to proceed with a public
hearing.

(2) After a grant of approval to hold a public hearing by the office of
regulatory reform under subsection (1), the office of regulatory reform
shall immediately provide a copy of the proposed rules to the committee.
The committee shall provide a copy of the proposed rules, not later than
the next business day after receipt of the notice from the office of
regulatory reform, to members of the committee and to members of the
standing committees of the senate and house of representatives that deal
with the subject matter of the proposed rule.

History: Add. 1999, Act 262, Eff. Apr. 1, 2000
Popular Name: Act 306
Popular Name: APA

24.240 Reducing disproportionate economic impact of rule on small

business; applicability of section and MCL 24.245(3).

Sec. 40. (1) When an agency proposes to adopt a rule that will apply to a
small business and the rule will have a disproportionate impact on small
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businesses because of the size of those businesses, the agency proposing
to adopt the rule shall reduce the economic impact of the rule on small
businesses by doing 1 or more of the following when it is lawful and
feasible in meeting the objectives of the act authorizing the promulgation
of the rule:

(a) Establish differing compliance or reporting requirements or
timetables for small businesses under the rule.

(b) Consolidate or simplify the compliance and reporting requirements
for small businesses under the rule.

(c) Establish performance rather than design standards, when
appropriate.

(d) Exempt small businesses from any or all of the requirements of the
rule.

(2) If appropriate in reducing the disproportionate economic impact on
small business of a rule as provided in subsection (1), an agency may use
the following classifications of small business:

(@) 0-9 full-time employees.

(b) 10-49 full-time employees.

(c) 50-249 full-time employees.

(3) For purposes of subsection (2), an agency may include a small
business with a greater number of full-time employees in a classification
that applies to a business with fewer full-time employees.

(4) This section and section 45(3) do not apply to a rule which is
required by federal law and which an agency promulgates without

imposing standards more stringent than those required by the federal
law.
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History: Add. 1984, Act 273, Eff. Mar. 29, 1985 ;-- Am. 1999, Act 262, Eff. Apr. 1,
2000

Popular Name: Act 306

Popular Name: APA

24.241 Notice of public hearing before adoption of rule; opportunity
to present data, views, questions, and arguments; time, contents, and
transmittal of notice; renewal of requests for notices; provisions
governing public hearing; presence and participation of certain
persons at public hearing required.

Sec. 41. (1) Except as provided in section 44, before the adoption of a
rule, an agency, or the office of regulatory reform, shall give notice of a
public hearing and offer a person an opportunity to present data, views,
questions, and arguments. The notice shall be given within the time
prescribed by any applicable statute, or if none, in the manner prescribed
in section 42(1).

(2) The notice described in subsection (1) shall include all of the
following:

(a) A reference to the statutory authority under which the action is
proposed.

(b) The time and place of the public hearing and a statement of the
manner in which data, views, questions, and arguments may be
submitted by a person to the agency at other times.

(c) A statement of the terms or substance of the proposed rule, a
description of the subjects and issues involved, and the proposed
effective date of the rule.

(3) The agency, or the office of regulatory reform acting on behalf of an
agency, shall transmit copies of the notice to each person who requested
the agency in writing or electronically for advance notice of proposed
action that may affect the person. If requested, the notice shall be by
mail, in writing, or electronically to the last address specified by the
person.
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(4) The public hearing shall comply with any applicable statute, but is
not subject to the provisions governing a contested case.

(5) The head of the promulgating agency or 1 or more persons
designated by the head of the agency who have knowledge of the subject
matter of the proposed rule shall be present at the public hearing and
shall participate in the discussion of the proposed rule.

History: 1969, Act 306, Eff. July 1, 1970 ;-- Am. 1977, Act 108, Eff. Jan. 1, 1978 ;--
Am. 1982, Act 413, Eff. Jan. 1, 1984 ;-- Am. 1989, Act 288, Imd. Eff. Dec. 26, 1989 ;--
Am. 1993, Act 141, Imd. Eff. Aug. 4, 1993 ;-- Am. 2004, Act 23, Imd. Eff. Mar. 10,
2004 ;-- Am. 2004, Act 491, Eff. Jan. 12, 2005

Compiler's Notes: Enacting section 2 of Act 491 of 2004 provides:"Enacting section 2.
This amendatory act applies to rules transmitted to the joint committee on
administrative rules on or after January 12, 2005. Rules transmitted to the joint
committee on administrative rules before January 12, 2005, shall be processed
according to the act as it existed before January 12, 2005."

Popular Name: Act 306

Popular Name: APA

24.241a Request by legislator for copies of proposed rules or changes
in rules.

Sec. 41a. A member of the legislature may annually submit a written or
electronic request to the office of regulatory reform requesting that a
copy of all proposed rules or changes in rules, or any designated
proposed rules or changes in rules submitted to the office of regulatory
reform for its approval, be mailed or electronically transmitted to the
requesting member upon his or her receipt by the office of regulatory
reform.

History: Add. 1971, Act 171, Imd. Eff. Dec. 2, 1971 ;-- Am. 1999, Act 262, Eff. Apr.
1, 2000 ;-- Am. 2004, Act 23, Imd. Eff. Mar. 10, 2004

Popular Name: Act 306

Popular Name: APA

24.242 Notice of public hearing; publication requirements;
submission of copy to office of regulatory reform; publication of
notice in Michigan register; distribution of copies of notice of public
hearing; meeting of joint committee on administrative rules.
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Sec. 42. (1) Except as provided in section 44, at a minimum, an agency,
or the office of regulatory reform acting on behalf of the agency, shall
publish the notice of public hearing as prescribed in any applicable
statute or, if none, the agency, or the office of regulatory reform acting
on behalf of the agency, shall publish the notice not less than 10 days
and not more than 60 days before the date of the public hearing in at
least 3 newspapers of general circulation in different parts of the state, 1
of which shall be in the Upper Peninsula.

(2) Additional methods that may be employed by the agency, or the
office of regulatory reform acting on behalf of the agency, depending
upon the circumstances, include publication in trade, industry,
governmental, or professional publications or posting on the website of
the agency or the office of regulatory reform.

(3) In addition to the requirements of subsection (1), the agency shall
electronically submit a copy of the notice of public hearing to the office
of regulatory reform for publication in the Michigan register. If the office
of regulatory reform submitted the notice of public hearing on behalf of
the agency, the office of regulatory reform shall publish the notice of
public hearing in the Michigan register. An agency's notice shall be
published in the Michigan register before the public hearing and the
agency shall electronically file a copy of the notice of public hearing
with the office of regulatory reform. Within 7 days after receipt of the
notice of public hearing, the office of regulatory reform shall do all of
the following before the public hearing:

(a) Electronically transmit a copy of the notice of public hearing to the
committee.

(b) Provide notice electronically through publicly accessible internet
media.

(4) After the office of regulatory reform electronically transmits a copy
of the notice of public hearing to the committee, the committee shall
electronically transmit copies of the notice of public hearing, not later
than the next business day after receipt of the notice from the office of
regulatory reform, to each member of the committee and to the members
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of the standing committees of the senate and house of representatives
that deal with the subject matter of the proposed rule.

(5) After receipt of the notice of public hearing filed under subsection
(3), the committee may meet to consider the proposed rule, take
testimony, and provide the agency with the committee's informal
response to the rule.

History: 1969, Act 306, Eff. July 1, 1970 ;-- Am. 1982, Act 413, Eff. Jan. 1, 1984 ;--
Am. 1986, Act 292, Imd. Eff. Dec. 22, 1986 ;-- Am. 1989, Act 288, Imd. Eff. Dec. 26,
1989 ;-- Am. 1993, Act 141, Imd. Eff. Aug. 4, 1993 ;-- Am. 1999, Act 262, Eff. Apr. 1,
2000 ;-- Am. 2004, Act 23, Imd. Eff. Mar. 10, 2004 ;-- Am. 2004, Act 491, Eff. Jan. 12,
2005

Compiler's Notes: Enacting section 2 of Act 491 of 2004 provides:"Enacting section 2.
This amendatory act applies to rules transmitted to the joint committee on
administrative rules on or after January 12, 2005. Rules transmitted to the joint
committee on administrative rules before January 12, 2005, shall be processed
according to the act as it existed before January 12, 2005."

Popular Name: Act 306

Popular Name: APA

24.243 Compliance required; contesting rule on ground of
noncompliance.

Sec. 43. (1) Except in the case of an emergency rule promulgated in the
manner described in section 48, a rule is not valid unless processed in
compliance with section 42 and unless in substantial compliance with
section 41(2), (3), (4), and (5).

(2) A proceeding to contest a rule on the ground of noncompliance with
the requirements of sections 41 and 42 shall be commenced within 2
years after the effective date of the rule.

History: 1969, Act 306, Eff. July 1, 1970 ;-- Am. 1989, Act 288, Imd. Eff. Dec. 26,
1989

Popular Name: Act 306

Popular Name: APA

24.244 Notice of public hearings on rules; exceptions to
requirements; applicability of MCL 24.241 and 24.242 to rules
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promulgated under Michigan occupational safety and health act;
“substantially similar” defined.

Sec. 44. (1) Sections 41 and 42 do not apply to an amendment or
rescission of a rule that is obsolete or superseded, or that is required to
make obviously needed corrections to make the rule conform to an
amended or new statute or to accomplish any other solely formal
purpose, if a statement to that effect is included in the legislative service
bureau certificate of approval of the rule.

(2) Sections 41 and 42 do not apply to a rule that is promulgated under
the Michigan occupational safety and health act, 1974 PA 154, MCL
408.1001 to 408.1094, that is substantially similar to an existing federal
standard that has been adopted or promulgated under the occupational
safety and health act of 1970, Public Law 91-596, 84 Stat. 1590.
However, notice of the proposed rule shall be published in the Michigan
register at least 35 days before the submission of the rule to the secretary
of state pursuant to section 46(1). A reasonable period, not to exceed 21
days, shall be provided for the submission of written or electronic
comments and views following publication in the Michigan register.

(3) For purposes of subsection (2), “substantially similar” means
identical, with the exception of style or format differences needed to
conform to this or other state laws, as determined by the office of
regulatory reform pursuant to section 45(1).

History: 1969, Act 306, Eff. July 1, 1970 ;-- Am. 1993, Act 141, Imd. Eff. Aug. 4,
1993 ;-- Am. 1999, Act 262, Eff. Apr. 1, 2000 ;-- Am. 2004, Act 23, Imd. Eff. Mar. 10,
2004

Popular Name: Act 306

Popular Name: APA

24.245 Approval of rules by legislative service bureau and office of
regulatory reform; agency reports; regulatory impact statement;
fiscal agency reports.
Sec. 45. (1) Except as otherwise provided for in this subsection, the
agency shall submit the proposed rule to the legislative service bureau
for its formal certification. The submission to the legislative service
bureau for formal certification shall be in the form of electronic
transmission. If requested by the legislative service bureau, the office of
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regulatory reform shall also transmit up to 4 paper copies of the proposed
rule. The legislative service bureau shall promptly issue a certificate of
approval indicating a determination that a proposed rule is proper as to
all matters of form, classification, and arrangement. If the legislative
service bureau fails to issue a certificate of approval within 21 calendar
days after receipt of the submission for formal certification, the office of
regulatory reform may issue a certificate of approval. If the submission
to the legislative service bureau is returned by the legislative service
bureau to the agency before the expiration of the 21-calendar-day time
period, the 21-calendar-day time period is tolled until the rule is
resubmitted by the agency. The remainder of the 21-calendar-day time
period or 6 calendar days, whichever is longer, shall be available for
consideration by the legislative service bureau for formal certification of
the rule. The office of regulatory reform may approve a proposed rule if
it considers the proposed rule to be legal.

(2) Except as provided in subsection (6), after notice is given as provided
in this act and before the agency proposing the rule has formally adopted
the rule, the agency shall prepare an agency report containing a synopsis
of the comments contained in the public hearing record and a copy of the
regulatory impact statement required under subsection (3). In the report,
the agency shall describe any changes in the proposed rules that were
made by the agency after the public hearing. The office of regulatory
reform shall transmit by notice of transmittal to the committee copies of
the rule, the agency reports, a copy of the regulatory impact statement,
and certificates of approval from the legislative service bureau and the
office of regulatory reform. The office of regulatory reform shall also
electronically submit a copy of the rule, any agency reports required
under this subsection, any regulatory impact statements required under
subsection (3), and any certificates of approval required under subsection
(1) to the committee. The agency shall electronically transmit to the
committee the records described in this subsection within 1 year after the
date of the last public hearing on the proposed rule unless the proposed
rule is a resubmission under section 45a(7).

(3) Except for a rule promulgated under sections 33, 44, and 48, the
agency shall prepare and include with the notice of transmittal a
regulatory impact statement containing all of the following information:
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(a) A comparison of the proposed rule to parallel federal rules or
standards set by a state or national licensing agency or accreditation
association, if any exist.

(b) An identification of the behavior and frequency of behavior that the
rule is designed to alter.

(c) An identification of the harm resulting from the behavior that the rule
is designed to alter and the likelihood that the harm will occur in the
absence of the rule.

(d) An estimate of the change in the frequency of the targeted behavior
expected from the rule.

(e) An identification of the businesses, groups, or individuals who will
be directly affected by, bear the cost of, or directly benefit from the rule.

(F) An identification of any reasonable alternatives to regulation pursuant
to the proposed rule that would achieve the same or similar goals.

(9) A discussion of the feasibility of establishing a regulatory program
similar to that proposed in the rule that would operate through market-
based mechanisms.

(h) An estimate of the cost of rule imposition on the agency
promulgating the rule.

(i) An estimate of the actual statewide compliance costs of the proposed
rule on individuals.

(1) An estimate of the actual statewide compliance costs of the proposed
rule on businesses and other groups.

(k) An identification of any disproportionate impact the proposed rule
may have on small businesses because of their size.
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() An identification of the nature of any report and the estimated cost of
its preparation by small business required to comply with the proposed
rule.

(m) An analysis of the costs of compliance for all small businesses
affected by the proposed rule, including costs of equipment, supplies,
labor, and increased administrative costs.

(n) An identification of the nature and estimated cost of any legal
consulting and accounting services that small businesses would incur in
complying with the proposed rule.

(o) An estimate of the ability of small businesses to absorb the costs
estimated under subdivisions (I) through (n) without suffering economic
harm and without adversely affecting competition in the marketplace.

(p) An estimate of the cost, if any, to the agency of administering or
enforcing a rule that exempts or sets lesser standards for compliance by
small businesses.

(g) An identification of the impact on the public interest of exempting or
setting lesser standards of compliance for small businesses.

(r) A statement describing the manner in which the agency reduced the
economic impact of the rule on small businesses or a statement
describing the reasons such a reduction was not feasible.

(s) A statement describing whether and how the agency has involved
small businesses in the development of the rule.

(t) An estimate of the primary and direct benefits of the rule.

(u) An estimate of any cost reductions to businesses, individuals, groups
of individuals, or governmental units as a result of the rule.

(v) An estimate of any increase in revenues to state or local
governmental units as a result of the rule.
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(w) An estimate of any secondary or indirect benefits of the rule.

(x) An identification of the sources the agency relied upon in compiling
the regulatory impact statement.

(y) Any other information required by the office of regulatory reform.

(4) The agency shall electronically transmit the regulatory impact
statement required under subsection (3) to the office of regulatory reform
at least 28 days before the public hearing required pursuant to section 42.
Before the public hearing can be held, the regulatory impact statement
must be reviewed and approved by the office of regulatory reform. The
agency shall also electronically transmit a copy of the regulatory impact
statement to the committee before the public hearing and the agency
shall make copies available to the public at the public hearing.

(5) The committee shall electronically transmit to the senate fiscal
agency and the house fiscal agency a copy of each rule and regulatory
impact statement filed with the committee, as well as a copy of the
agenda identifying the proposed rules to be considered by the committee.
The senate fiscal agency and the house fiscal agency shall analyze each
proposed rule for possible fiscal implications that, if the rule were
adopted, would result in additional appropriations in the current fiscal
year or commit the legislature to an appropriation in a future fiscal year.
The senate fiscal agency and the house fiscal agency shall electronically
report their findings to the senate and house appropriations committees
and to the committee before the date of consideration of the proposed
rule by the committee.

(6) Subsections (2), (3), and (4) do not apply to a rule that is promulgated
under sections 33, 44, and 48.

History: 1969, Act 306, Eff. July 1, 1970 ;-- Am. 1971, Act 171, Imd. Eff. Dec. 2,
1971 ;-- Am. 1977, Act 108, Eff. Jan. 1, 1978 ;-- Am. 1978, Act 243, Imd. Eff. June 19,
1978 ;-- Am. 1980, Act 455, Imd. Eff. Jan. 15, 1981 ;-- Am. 1982, Act 413, Eff. Jan. 1,
1984 ;-- Am. 1983, Act 202, Imd. Eff. Nov. 10, 1983 ;-- Am. 1984, Act 273, Eff. Mar.
29, 1985 ;-- Am. 1986, Act 292, Imd. Eff. Dec. 22, 1986 ;-- Am. 1987, Act 13, Imd.
Eff. Apr. 6, 1987 ;-- Am. 1989, Act 288, Imd. Eff. Dec. 26, 1989 ;-- Am. 1990, Act 38,
Imd. Eff. Mar. 28, 1990 ;-- Am. 1993, Act 141, Imd. Eff. Aug. 4, 1993 ;-- Am. 1999,
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Act 262, Eff. Apr. 1, 2000 ;-- Am. 2004, Act 23, Imd. Eff. Mar. 10, 2004 ;-- Am. 2004,
Act 491, Eff. Jan. 12, 2005

Constitutionality: In separate opinions, the Michigan Supreme Court held that Section
45(8), (9), (10), and (12) and the second sentence of Section 46(1) (“An agency shall
not file a rule ... until at least 10 days after the date of the certificate of approval by the
committee or after the legislature adopts a concurrent resolution approving the rule.”)
of the Administrative Procedures Act of 1969, in providing for the Legislature's
reservation of authority to approve or disapprove rules proposed by executive branch
agencies, did not comply with the enactment and presentment requirements of Const
1963, art 4, and violated the separation of powers provision of Const 1963, art 3, and,
therefore, were unconstitutional. These specified portions were declared to be severable
with the remaining portions remaining effective. Blank v Department of Corrections,
462 Mich 103; 611 NW2d 530 (2000).

Compiler's Notes: For transfer of powers and duties pertaining to small business
economic impact statements under MCL 24.245 from the department of commerce to
the office of regulatory reform in the executive office of the governor, see E.R.O. No.
1996-2, compiled at MCL 445.2001 of the Michigan Compiled Laws.For creation of
the office of regulatory reform within the executive office of the governor and transfer
of the attorney general's duties to the office of regulatory reform, see E.R.O. No. 1995-
5, compiled at MCL 10.151 of the Michigan Compiled Laws.Enacting section 2 of Act
491 of 2004 provides:"Enacting section 2. This amendatory act applies to rules
transmitted to the joint committee on administrative rules on or after January 12, 2005.
Rules transmitted to the joint committee on administrative rules before January 12,
2005, shall be processed according to the act as it existed before January 12, 2005."
Popular Name: Act 306

Popular Name: APA

24.245a Joint committee on administrative rules; review; filing
notice of objection; effect; actions by legislature; filing of rules by
office of regulatory reform; effective date of rules; withdrawal and
resubmission of rules; "'session day"* defined.

Sec. 45a. (1) Except as otherwise provided for in subsections (7) and (8),
after receipt by the committee of the notice of transmittal specified in
section 45(2), the committee has 15 session days in which to consider the
rule and to object to the rule by filing a notice of objection approved by a
concurrent majority of the committee members or the committee may, by
concurrent majority, waive the remaining session days. If the committee
waives the remaining session days, the clerk of the committee shall
promptly notify the office of regulatory reform of the waiver by
electronic transmission. A notice of objection may only be approved by
the committee if the committee affirmatively determines by a concurrent
majority that 1 or more of the following conditions exist:
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(a) The agency lacks statutory authority for the rule.

(b) The agency is exceeding the statutory scope of its rule-making
authority.

(c) There exists an emergency relating to the public health, safety, and
welfare that would warrant disapproval of the rule.

(d) The rule is in conflict with state law.

(e) A substantial change in circumstances has occurred since enactment
of the law upon which the proposed rule is based.

(F) The rule is arbitrary or capricious.

(9) The rule is unduly burdensome to the public or to a licensee licensed
by the rule.

(2) If the committee does not file a notice of objection within the time
period prescribed in subsection (1) or if the committee waives the
remaining session days by concurrent majority, the office of regulatory
reform may immediately file the rule, with the certificate of approval
required under section 45(1), with the secretary of state. The rule shall
take effect immediately upon its filing unless a later date is indicated
within the rule.

(3) If the committee files a notice of objection within the time period
prescribed in subsection (1), the committee chair, the alternate chair, or
any member of the committee shall cause bills to be introduced in both
houses of the legislature simultaneously. Each house shall place the bill
or bills directly on its calendar. The bills shall contain 1 or more of the
following:

(@) A rescission of a rule upon its effective date.

(b) A repeal of the statutory provision under which the rule was
authorized.
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(c) A bill staying the effective date of the proposed rule for up to 1 year.

(4) The notice of objection filed under subsection (3) stays the ability of
the office of regulatory reform to file the rule with the secretary of state
until the earlier of the following:

(a) Fifteen session days after the notice of objection is filed under
subsection (3).

(b) The date of the rescission of the issuance of the notice of objection,
approved by a concurrent majority of the committee members. The
committee may meet to rescind the issuance of the notice of objection
under this subdivision. If the committee rescinds the issuance of a notice
of objection under this subdivision, the clerk of the committee shall
promptly notify the office of regulatory reform by electronic
transmission of the recission.

(5) If the legislation introduced pursuant to subsection (3) is defeated in
either house and if the vote by which the legislation failed to pass is not
reconsidered in compliance with the rules of that house, or if legislation
introduced pursuant to subsection (3) is not adopted by both houses
within the time period specified in subsection (4), the office of regulatory
reform may file the rule with the secretary of state. The rule shall take
effect immediately upon filing with the secretary of state unless a later
date is specified within the rule.

(6) If the legislation introduced pursuant to subsection (3) is enacted by
the legislature and presented to the governor within the 15-session-day
period, the rules do not become effective unless the legislation is vetoed
by the governor as provided by law. If the governor vetoes the
legislation, the office of regulatory reform may file the rules
immediately. The rule shall take effect 7 days after the date of its filing
unless a later effective date is indicated within the rule.

(7) An agency may withdraw a proposed rule under the following
conditions:
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(a) With permission of the committee chair and alternate chair, the
agency may withdraw the rule and resubmit it. If permission to withdraw
is granted, the 15-session-day time period described in subsection (1) is
tolled until the rule is resubmitted, except that the committee shall have
at least 6 session days after resubmission to consider the resubmitted
rule.

(b) Without permission of the committee chair and alternate chair, the
agency may withdraw the rule and resubmit it. If permission to withdraw
is not granted, a new and untolled 15-session-day time period described
in subsection (1) shall begin upon resubmission of the rule to the
committee for consideration.

(8) Subsections (1) through (5) do not apply to rules adopted under
sections 33, 44, and 48.

(9) As used in this section only, "session day" means each day in which
both the house of representatives and the senate convene in session.

History: Add. 1999, Act 262, Eff. Apr. 1, 2000 ;-- Am. 2004, Act 23, Imd. Eff. Mar.
10, 2004 ;-- Am. 2004, Act 491, Eff. Jan. 12, 2005

Compiler's Notes: Enacting section 2 of Act 491 of 2004 provides:"Enacting section 2.
This amendatory act applies to rules transmitted to the joint committee on
administrative rules on or after January 12, 2005. Rules transmitted to the joint
committee on administrative rules before January 12, 2005, shall be processed
according to the act as it existed before January 12, 2005."

Popular Name: Act 306

Popular Name: APA

24.246 Promulgation of rules; procedure; arrangement, binding,
certification, and inspection of rules.

Sec. 46. (1) To promulgate a rule the state office of administrative
hearings and rules shall file in the office of the secretary of state 3 copies
of the rule bearing the required certificates of approval and adoption, true
copies of the rule without the certificates, and 1 electronic copy. The
state office of administrative hearings and rules shall not file a rule,
except an emergency rule under section 48 and rules processed under
sections 33 and 44, until the time periods for committee and legislative
consideration described in section 45a have elapsed.
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(2) The secretary of state shall endorse the date and hour of filing of
rules on the 3 copies of the filing bearing the certificates and shall
maintain a file containing 1 copy for public inspection.

(3) The secretary of state, as often as he or she considers it advisable,
shall cause to be arranged and bound in a substantial manner the rules
hereafter filed in his or her office with their attached certificates and
published in a supplement to the Michigan administrative code. The
secretary of state shall certify under his or her hand and seal of the state
on the frontispiece of each volume that it contains all of the rules filed
and published for a specified period. The rules, when so bound and
certified, shall be kept in the office of the secretary of state and no
further record of the rules is required to be kept. The bound rules are
subject to public inspection.

History: 1969, Act 306, Eff. July 1, 1970 ;-- Am. 1971, Act 171, Imd. Eff. Dec. 2,
1971 ;-- Am. 1977, Act 108, Eff. Jan. 1, 1978 ;-- Am. 1993, Act 141, Imd. Eff. Aug. 4,
1993 ;-- Am. 1999, Act 262, Eff. Apr. 1, 2000 ;-- Am. 2006, Act 247, Imd. Eff. July 3,
2006

Constitutionality: In separate opinions, the Michigan Supreme Court held that Section
45(8), (9), (10), and (12) and the second sentence of Section 46(1) (“An agency shall
not file a rule ... until at least 10 days after the date of the certificate of approval by the
committee or after the legislature adopts a concurrent resolution approving the rule.”)
of the Administrative Procedures Act of 1969, in providing for the Legislature's
reservation of authority to approve or disapprove rules proposed by executive branch
agencies, did not comply with the enactment and presentment requirements of Const
1963, art 4, and violated the separation of powers provision of Const 1963, art 3, and,
therefore, were unconstitutional. These specified portions were declared to be severable
with the remaining portions remaining effective. Blank v Department of Corrections,
462 Mich 103; 611 NW2d 530 (2000).

Popular Name: Act 306

Popular Name: APA

24.247 Effective date of rules; withdrawal or rescission of
promulgated rules; notice of withdrawal.

Sec. 47. (1) Except in case of a rule processed under section 48, a rule
becomes effective on the date fixed in the rule, which shall not be earlier
than 7 days after the date of its promulgation, or if a date is not so fixed
then 7 days after the date of promulgation.
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(2) Except in case of a rule processed under section 48, an agency may
withdraw a promulgated rule which has not become effective by filing a
written request stating reasons for withdrawal to the secretary of state on
or before the last day for filing rules for the interim period in which the
rules were first filed, or by filing a written request for withdrawal to the
secretary of state and the office of regulatory reform, within a reasonable
time as determined by the office of regulatory reform, after the last day
for filing and before publication of the rule in the next supplement to the
code. In any other case an agency may abrogate its rule only by
rescission. When an agency has withdrawn a promulgated rule, it shall
give notice, stating reasons, to the committee that the rule has been
withdrawn.

(3) Sections 45 and 45a apply to rules for which a public hearing has not
been held by April 1, 2000.

History: 1969, Act 306, Eff. July 1, 1970 ;-- Am. 1971, Act 171, Imd. Eff. Dec. 2,
1971 ;-- Am. 1977, Act 108, Eff. Jan. 1, 1978 ;-- Am. 1999, Act 262, Eff. Apr. 1, 2000
Popular Name: Act 306

Popular Name: APA

24.248 Emergency rules.

Sec. 48. (1) If an agency finds that preservation of the public health,
safety, or welfare requires promulgation of an emergency rule without
following the notice and participation procedures required by sections 41
and 42 and states in the rule the agency's reasons for that finding, and the
governor concurs in the finding of emergency, the agency may dispense
with all or part of the procedures and file in the office of the secretary of
state the copies prescribed by section 46 indorsed as an emergency rule,
to 3 of which copies shall be attached the certificates prescribed by
section 45 and the governor's certificate concurring in the finding of
emergency. The emergency rule is effective on filing and remains in
effect until a date fixed in the rule or 6 months after the date of its filing,
whichever is earlier. The rule may be extended once for not more than 6
months by the filing of a governor's certificate of the need for the
extension with the office of the secretary of state before expiration of the
emergency rule. An emergency rule shall not be numbered and shall not
be compiled in the Michigan administrative code, but shall be noted in
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the annual supplement to the code. The emergency rule shall be
published in the Michigan register pursuant to section 8.

(2) If the agency desires to promulgate an identical or similar rule with
an effectiveness beyond the final effective date of an emergency rule, the
agency shall comply with the procedures prescribed by this act for the
processing of a rule which is not an emergency rule. The rule shall be
published in the Michigan register and in the code.

History: 1969, Act 306, Eff. July 1, 1970 ;-- Am. 1977, Act 82, Imd. Eff. Aug. 2, 1977
;-- Am. 1982, Act 413, Eff. Jan. 1, 1984 ;-- Am. 1986, Act 292, Imd. Eff. Dec. 22, 1986
;-- Am. 1999, Act 262, Eff. Apr. 1, 2000

Popular Name: Act 306

Popular Name: APA

24.249 Filed rules; transmission.
Sec. 49. (1) The secretary of state shall transmit, after copies of rules are
filed in his or her office, the following:

(a) To the secretary of the committee and the state office of
administrative hearings and rules, a paper copy upon which the day and
hour of that filing have been endorsed.

(b) To the secretary of the senate and the clerk of the house of
representatives, an electronic copy for distribution or transmittal by them
to each member of the senate and the house of representatives. When the
legislature is not in session, or is in session but will not meet for more
than 10 days after the secretary and clerk have received the rules, the
secretary and clerk shall mail or electronically transmit 1 copy to each
member of the legislature at his or her home address.

(2) The secretary of the senate and clerk of the house of representatives
shall present the rules to the senate and the house of representatives.

History: 1969, Act 306, Eff. July 1, 1970 ;-- Am. 2004, Act 23, Imd. Eff. Mar. 10,
2004 ;-- Am. 2006, Act 247, Imd. Eff. July 3, 2006

Popular Name: Act 306

Popular Name: APA
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24.250 Legislative standing committees; functions.

Sec. 50. (1) When the legislature is in session, the committee shall
electronically notify the appropriate standing committee of each house of
the legislature when rules have been transmitted to the committee by the
secretary of state. If the committee determines that a hearing on those
rules is to be held, it shall electronically notify the chairs of the standing
committees. All members of the standing committees may be present and
take part in the hearing.

(2) The chair or a designated member of the standing committee should
be present at the hearing, but his or her absence does not affect the
validity of the hearing.

History: 1969, Act 306, Eff. July 1, 1970 ;-- Am. 2004, Act 23, Imd. Eff. Mar. 10,
2004

Popular Name: Act 306

Popular Name: APA

24.251 Amendment and rescission of rules by legislature;
introduction of bill.

Sec. 51. If the committee, an appropriate standing committee, or a
member of the legislature believes that a promulgated rule or any part
thereof is unauthorized, is not within legislative intent, or is inexpedient,
the committee or member may introduce a bill at a regular session, or
special session if included in a governor's message, which in effect
amends or rescinds the rule.

History: 1969, Act 306, Eff. July 1, 1970 ;-- Am. 2004, Act 491, Eff. Jan. 12, 2005
Compiler's Notes: Enacting section 2 of Act 491 of 2004 provides:"Enacting section 2.
This amendatory act applies to rules transmitted to the joint committee on
administrative rules on or after January 12, 2005. Rules transmitted to the joint
committee on administrative rules before January 12, 2005, shall be processed
according to the act as it existed before January 12, 2005."

Popular Name: Act 306

Popular Name: APA

24.252 Suspension of rules.
Sec. 52. (1) If authorized by concurrent resolution of the legislature, the
committee, acting between regular sessions, may suspend a rule or a part
of a rule promulgated during the interim between regular sessions.

76



Michigan Laws Relating to Planning

(2) The committee shall electronically notify the agency promulgating
the rule, the secretary of state, and the office of regulatory reform of any
rule or part of a rule the committee suspends. A rule or part of a rule
suspended under this section shall not be published in the Michigan
register or in the Michigan administrative code while suspended.

(3) A rule suspended by the committee continues to be suspended not
longer than the end of the next regular legislative session.

History: 1969, Act 306, Eff. July 1, 1970 ;-- Am. 1982, Act 413, Eff. Jan. 1, 1984 ;--
Am. 1999, Act 262, Eff. Apr. 1, 2000 ;-- Am. 2004, Act 23, Imd. Eff. Mar. 10, 2004 ;--
Am. 2004, Act 491, Eff. Jan. 12, 2005

Compiler's Notes: Enacting section 2 of Act 491 of 2004 provides:"Enacting section 2.
This amendatory act applies to rules transmitted to the joint committee on
administrative rules on or after January 12, 2005. Rules transmitted to the joint
committee on administrative rules before January 12, 2005, shall be processed
according to the act as it existed before January 12, 2005."

Popular Name: Act 306

Popular Name: APA

24.253 Annual regulatory plan.

Sec. 53. (1) Each agency shall prepare an annual regulatory plan that
reviews the agency's rules. The annual regulatory plan shall be
electronically transmitted to the office of regulatory reform.

(2) In completing the annual regulatory plan required by this section, the
agency shall identify the rules it reasonably expects to process in the next
year, the mandatory statutory rule authority it has not exercised, and the
rules it expects to rescind in the next year.

(3) The annual regulatory plans completed pursuant to this section are
advisory only and do not otherwise bind the agency or in any way
prevent additional action.

(4) Annual regulatory plans completed under subsection (1) shall be
electronically filed with the office of regulatory reform by July 1 of each
year. After the office of regulatory reform approves the plan for review,
the office of regulatory reform shall electronically provide a copy of the
plan of review to the committee. The committee shall electronically
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provide a copy of each agency plan of review, not later than the next
business day after receipt of the plan of review from the office of
regulatory reform, to members of the committee and to members of the
standing committees of the senate and house of representatives that deal
with the subject matter of rules the agency may propose.

History: Add. 1984, Act 273, Eff. Mar. 29, 1985 ;-- Am. 1999, Act 262, Eff. Apr. 1,
2000 ;-- Am. 2004, Act 23, Imd. Eff. Mar. 10, 2004

Popular Name: Act 306

Popular Name: APA

24.254 Failure of committee to provide notice.

Sec. 54. Failure of the committee to provide any notices required under
section 24, 28, 39, 39a, or 42 does not affect the validity of the
processing or adoption of a rule.

History: Add. 1999, Act 262, Eff. Apr. 1, 2000
Popular Name: Act 306
Popular Name: APA

24.255 Annual supplement to Michigan administrative code;
electronic publication by office of regulatory reform; contents.
Sec. 55. The office of regulatory reform annually shall publish an
electronic supplement to the Michigan administrative code. The annual
supplement shall contain all promulgated rules published in the
Michigan register during the current year, except emergency rules, a
cumulative numerical listing of amendments and additions to, and
rescissions of rules since the last printed compilation of the Michigan
administrative code, and a cumulative alphabetical index.

History: 1969, Act 306, Eff. July 1, 1970 ;-- Am. 1977, Act 108, Eff. Jan. 1, 1978 ;--
Am. 1982, Act 413, Eff. Jan. 1, 1984 ;-- Am. 1986, Act 292, Imd. Eff. Dec. 22, 1986 ;--
Am. 1999, Act 262, Eff. Apr. 1, 2000 ;-- Am. 2003, Act 53, Imd. Eff. July 14, 2003
Popular Name: Act 306

Popular Name: APA

24.256 Editorial work for Michigan register, Michigan
administrative code, and code supplements; uniformity; conformity
with Michigan compiled laws; correction of obvious errors;
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publication of Michigan administrative code; time for publishing
supplements.

Sec. 56. (1) The office of regulatory reform shall perform the editorial
work for the Michigan register and the Michigan administrative code and
its annual supplement. The classification, arrangement, numbering, and
indexing of rules shall be under the ownership and control of the office
of regulatory reform, shall be uniform, and shall conform as nearly as
practicable to the classification, arrangement, numbering, and indexing
of the compiled laws. The office of regulatory reform may correct in the
publications obvious errors in rules when requested by the promulgating
agency to do so. The office of regulatory reform may provide for
publishing all or any part of the Michigan administrative code in bound
volume, pampbhlet, electronic, or loose-leaf form. This subsection does
not prevent a legislator from providing a copy or reproduction of a rule
to a member of the general public.

(2) An annual supplement to the Michigan administrative code shall be
published at the earliest practicable date.

History: 1969, Act 306, Eff. July 1, 1970 ;-- Am. 1982, Act 413, Eff. Jan. 1, 1984 ;--
Am. 1999, Act 262, Eff. Apr. 1, 2000

Popular Name: Act 306

Popular Name: APA

24.257 Omission of rules from Michigan register, Michigan
administrative code, and code supplements; conditions; prorating
publication and distribution cost of materials published in Michigan
register and annual supplement; payment.

Sec. 57. (1) The office of regulatory reform may omit from the Michigan
register, the Michigan administrative code, and the Michigan
administrative code's annual supplement any rule, the publication of
which would be unreasonably expensive or lengthy if the rule in printed
or reproduced form is made available on application to the promulgating
agency, if the Michigan administrative code publication and the
Michigan register contain a notice stating the general subject of the
omitted rule and how a copy of the rule may be obtained.
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(2) The cost of publishing and distributing annual supplements to the
Michigan administrative code and proposed rules, notices of public
hearings on proposed rules, rules and emergency rules filed with the
secretary of state, notices of proposed and adopted agency guidelines,
and the items listed in section 7(1) in the Michigan register may be
prorated by the office of regulatory reform on the basis of the volume of
these materials published for each agency in the Michigan register and
annual supplement to the Michigan administrative code, and the cost of
publishing and distribution shall be paid out of appropriations to the
agencies.

History: 1969, Act 306, Eff. July 1, 1970 ;-- Am. 1982, Act 413, Eff. Jan. 1, 1984 ;--
Am. 1986, Act 292, Imd. Eff. Dec. 22, 1986 ;-- Am. 1988, Act 333, Imd. Eff. Sept. 30,
1988 ;-- Am. 1999, Act 262, Eff. Apr. 1, 2000

Popular Name: Act 306

Popular Name: APA

24.258 Request for preparation of reproduction proofs or negatives
of rules; reimbursement; publication of rules electronically or in
pamphlets; cost.

Sec. 58. (1) When requested by an agency, the office of regulatory
reform shall prepare reproduction proofs or negatives of the rules, or a
portion of the rules, of the agency. The requesting agency shall
reimburse the office of regulatory reform for preparing the reproduction
proofs or negatives, and the cost of the preparation shall be paid out of
appropriations to the agency.

(2) The Michigan administrative code may be arranged and printed to
make convenient the publication electronically or in separate pamphlets
of the parts of the Michigan administrative code relating to different
agencies. Agencies may order the separate pamphlets, and the cost of the
pamphlets shall be paid out of appropriations to the agencies.

History: 1969, Act 306, Eff. July 1, 1970 ;-- Am. 1982, Act 413, Eff. Jan. 1, 1984 ;--
Am. 1986, Act 292, Imd. Eff. Dec. 22, 1986 ;-- Am. 1999, Act 262, Eff. Apr. 1, 2000
Popular Name: Act 306

Popular Name: APA
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24.259 Copies of Michigan register, Michigan administrative code,
and code supplements; distribution; official use.

Sec. 59. (1) The office of regulatory reform shall publish the Michigan
register, the Michigan administrative code, and the annual supplement to
the Michigan administrative code free of charge on the office of
regulatory reform's internet website and may publish these documents in
printed or other electronic format for public subscription at a fee,
determined by the department of management and budget, that is
reasonably calculated to cover, but not to exceed, the publication and
distribution costs. Any money collected by the department of
management and budget from subscriptions shall be deposited into the
general fund.

(2) The official Michigan administrative code is that published or made
available on the office of regulatory reform's internet website free of
charge.

History: 1969, Act 306, Eff. July 1, 1970 ;-- Am. 1982, Act 413, Eff. Jan. 1, 1984 ;--

Am. 1986, Act 292, Imd. Eff. Dec. 22, 1986 ;-- Am. 1995, Act 178, Imd. Eff. Oct. 17,
1995 ;-- Am. 1999, Act 262, Eff. Apr. 1, 2000 ;-- Am. 2003, Act 53, Imd. Eff. July 14,
2003

Popular Name: Act 306

Popular Name: APA

24.261 Filing and publication of rules; presumptions arising
therefrom; judicial notice.

Sec. 61. (1) The filing of a rule under this act raises a rebuttable
presumption that the rule was adopted, filed with the secretary of state,
and made available for public inspection as required by this act.

(2) The publication of a rule in the Michigan register, the Michigan
administrative code, or in an annual supplement to the code raises a
rebuttable presumption that:

(a) The rule was adopted, filed with the secretary of state, and made
available for public inspection as required by this act.

(b) The rule printed in the publication is a true and correct copy of the
promulgated rule.
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(c) All requirements of this act relative to the rule have been complied
with.

(3) The courts shall take judicial notice of a rule which becomes
effective under this act.

History: 1969, Act 306, Eff. July 1, 1970 ;-- Am. 1982, Act 413, Eff. Jan. 1, 1984
Popular Name: Act 306
Popular Name: APA

24.263 Declaratory ruling by agency as to applicability of rule.

Sec. 63. On request of an interested person, an agency may issue a
declaratory ruling as to the applicability to an actual state of facts of a
statute administered by the agency or of a rule or order of the agency. An
agency shall prescribe by rule the form for such a request and procedure
for its submission, consideration and disposition. A declaratory ruling is
binding on the agency and the person requesting it unless it is altered or
set aside by any court. An agency may not retroactively change a
declaratory ruling, but nothing in this subsection prevents an agency
from prospectively changing a declaratory ruling. A declaratory ruling is
subject to judicial review in the same manner as an agency final decision
or order in a contested case.

History: 1969, Act 306, Eff. July 1, 1970

Admin Rule: R 32.11 et seq.; R 38.131 et seq.; R 299.5001 et seq.; R 323.1001 et seq.;
R 324.1 et seq.; R 325.1211; R 325.10101 et seq.; R 338.81; R 340.1351 et seq.; R
400.1 et seq.; R 408.20001 et seq.; and R 436.1971 et seq. of the Michigan
Administrative Code.

Popular Name: Act 306

Popular Name: APA

24.264 Declaratory judgment as to validity or applicability of rule.
Sec. 64. Unless an exclusive procedure or remedy is provided by a
statute governing the agency, the validity or applicability of a rule may
be determined in an action for declaratory judgment when the court finds
that the rule or its threatened application interferes with or impairs, or
imminently threatens to interfere with or impair, the legal rights or
privileges of the plaintiff. The action shall be filed in the circuit court of
the county where the plaintiff resides or has his principal place of
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business in this state or in the circuit court for Ingham county. The
agency shall be made a party to the action. An action for declaratory
judgment may not be commenced under this section unless the plaintiff
has first requested the agency for a declaratory ruling and the agency has
denied the request or failed to act upon it expeditiously. This section
shall not be construed to prohibit the determination of the validity or
applicability of the rule in any other action or proceeding in which its
invalidity or inapplicability is asserted.

History: 1969, Act 306, Eff. July 1, 1970
Popular Name: Act 306
Popular Name: APA

Chapter 4
PROCEDURES IN CONTESTED CASES

24.271 Parties in contested case; time and notice of hearing; service
of notice or other process on legislator.

Sec. 71. (1) The parties in a contested case shall be given an opportunity
for a hearing without undue delay.

(2) The parties shall be given a reasonable notice of the hearing, which
notice shall include:

(a) A statement of the date, hour, place, and nature of the hearing. Unless
otherwise specified in the notice the hearing shall be held at the principal
office of the agency.

(b) A statement of the legal authority and jurisdiction under which the
hearing is to be held.

(c) A reference to the particular sections of the statutes and rules
involved.

(d) A short and plain statement of the matters asserted. If the agency or

other party is unable to state the matters in detail at the time the notice is
given, the initial notice may state the issues involved. Thereafter on
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application the agency or other party shall furnish a more definite and
detailed statement on the issues.

(3) A member of the legislature shall not be privileged from service of
notice or other process pursuant to this chapter except on a day on which
there is a scheduled meeting of the house of which he or she is a
member. However, a member of the legislature shall not be privileged
from service of notice or other process pursuant to this chapter on a day
on which there is a scheduled meeting of the house of which he or she is
a member, if such service of notice or process is executed by certified
mail, return receipt requested.

History: 1969, Act 306, Eff. July 1, 1970 ;-- Am. 1984, Act 28, Imd. Eff. Mar. 12,
1984

Constitutionality: Administrative hearings under the Administrative Procedures Act,
however informal, comport with the procedural fairness required by due process in the
absence of an explicit statutory requirement that a contested evidentiary hearing be
held. Convalescent Center v Blue Cross, 414 Mich 247; 324 NW2d 851 (1982).
Popular Name: Act 306

Popular Name: APA

24.272 Defaults, written answers, evidence, argument, cross-
examination.

Sec. 72. (1) If a party fails to appear in a contested case after proper
service of notice, the agency, if no adjournment is granted, may proceed
with the hearing and make its decision in the absence of the party.

(2) A party who has been served with a notice of hearing may file a
written answer before the date set for hearing.

(3) The parties shall be given an opportunity to present oral and written
arguments on issues of law and policy and an opportunity to present
evidence and argument on issues of fact.

(4) A party may cross-examine a witness, including the author of a

document prepared by, on behalf of, or for use of the agency and offered
in evidence. A party may submit rebuttal evidence.
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History: 1969, Act 306, Eff. July 1, 1970
Popular Name: Act 306
Popular Name: APA

24.273 Subpoenas; issuance; revocation.

Sec. 73. An agency authorized by statute to issue subpoenas, when a
written request is made by a party in a contested case, shall issue
subpoenas forthwith requiring the attendance and testimony of witnesses
and the production of evidence including books, records, correspondence
and documents in their possession or under their control. On written
request, the agency shall revoke a subpoena if the evidence, the
production of which is required, does not relate to a matter in issue, or if
the subpoena does not describe with sufficient particularity the evidence
the production of which is required, or if for any other reason sufficient
in law the subpoena is invalid. Witness fees shall be paid to subpoenaed
witnesses in accordance with section 2552 of Act No. 236 of the Public
Acts of 1961, as amended, being section 600.2552 of the Compiled Laws
of 1948. In case of refusal to comply with a subpoena, the party on
whose behalf it was issued may file a petition, in the circuit court for
Ingham county or for the county in which the agency hearing is held, for
an order requiring compliance.

History: 1969, Act 306, Eff. July 1, 1970 ;-- Am. 1970, Act 40, Imd. Eff. July 1, 1970
Popular Name: Act 306
Popular Name: APA

24.274 Oaths; depositions; disclosure of agency records.

Sec. 74. (1) An officer of an agency may administer an oath or
affirmation to a witness in a matter before the agency, certify to official
acts and take depositions. A deposition may be used in lieu of other
evidence when taken in compliance with the general court rules. An
agency authorized to adjudicate contested cases may adopt rules
providing for discovery and depositions to the extent and in the manner
appropriate to its proceedings.

(2) An agency that relies on a witness in a contested case, whether or not
an agency employee, who has made prior statements or reports with

respect to the subject matter of his testimony, shall make such statements
or reports available to opposing parties for use on cross-examination. On
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a request for identifiable agency records, with respect to disputed
material facts involved in a contested case, except records related solely
to the internal procedures of the agency or which are exempt from
disclosure by law, an agency shall make such records promptly available
to a party.

History: 1969, Act 306, Eff. July 1, 1970
Popular Name: Act 306
Popular Name: APA

24.275 Evidence; admissibility, objections, submission in written
form.

Sec. 75. In a contested case the rules of evidence as applied in a nonjury
civil case in circuit court shall be followed as far as practicable, but an
agency may admit and give probative effect to evidence of a type
commonly relied upon by reasonably prudent men in the conduct of their
affairs. Irrelevant, immaterial or unduly repetitious evidence may be
excluded. Effect shall be given to the rules of privilege recognized by
law. Objections to offers of evidence may be made and shall be noted in
the record. Subject to these requirements, an agency, for the purpose of
expediting hearings and when the interests of the parties will not be
substantially prejudiced thereby, may provide in a contested case or by
rule for submission of all or part of the evidence in written form.

History: 1969, Act 306, Eff. July 1, 1970 ;-- Am. 1970, Act 40, Imd. Eff. July 1, 1970
Popular Name: Act 306
Popular Name: APA

24.275a Definitions; hearing where witness testifies as alleged victim
of sexual, physical, or psychological abuse; use of dolls or
mannequins; support person; notice; ruling on objection; exclusion
of persons not necessary to proceeding; section additional to other
protections or procedures.

Sec. 75a. (1) As used in this section:

(a) “Developmental disability” means that term as defined in section
100a of the mental health code, 1974 PA 258, MCL 330.1100a except
that, for the purposes of implementing this section, developmental
disability includes only a condition that is attributable to a mental
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impairment or to a combination of mental and physical impairments, and
does not include a condition attributable to a physical impairment
unaccompanied by a mental impairment.

(b) “Witness” means an alleged victim under subsection (2) who is either
of the following:

(i) A person under 16 years of age.
(i) A person 16 years of age or older with a developmental disability.

(2) This section only applies to a contested case in which a witness
testifies as an alleged victim of sexual, physical, or psychological abuse.
As used in this subsection, “psychological abuse” means an injury to the
witness's mental condition or welfare that is not necessarily permanent
but results in substantial and protracted, visibly demonstrable
manifestations of mental distress.

(3) If pertinent, the witness shall be permitted the use of dolls or
mannequins, including, but not limited to, anatomically correct dolls or
mannequins, to assist the witness in testifying on direct and cross-
examination.

(4) A witness who is called upon to testify shall be permitted to have a
support person sit with, accompany, or be in close proximity to the
witness during his or her testimony. A notice of intent to use a support
person shall name the support person, identify the relationship the
support person has with the witness, and give notice to all parties to the
proceeding that the witness may request that the named support person
sit with the witness when the witness is called upon to testify during any
stage of the proceeding. The notice of intent to use a named support
person shall be served upon all parties to the proceeding. The agency
shall rule on any objection to the use of a named support person prior to
the date at which the witness desires to use the support person.

(5) In a hearing under this section, all persons not necessary to the
proceeding shall be excluded during the witness's testimony.
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(6) This section is in addition to other protections or procedures afforded
to a witness by law or court rule.

History: Add. 1987, Act 46, Eff. Jan. 1, 1988 ;-- Am. 1998, Act 327, Imd. Eff. Aug. 3,
1998

Popular Name: Act 306

Popular Name: APA

24.276 Evidence to be entered on record; documentary evidence.
Sec. 76. Evidence in a contested case, including records and documents
in possession of an agency of which it desires to avail itself, shall be
offered and made a part of the record. Other factual information or
evidence shall not be considered in determination of the case, except as
permitted under section 77. Documentary evidence may be received in
the form of a copy or excerpt, if the original is not readily available, or
may be incorporated by reference, if the materials so incorporated are
available for examination by the parties. Upon timely request, a party
shall be given an opportunity to compare the copy with the original when
available.

History: 1969, Act 306, Eff. July 1, 1970
Popular Name: Act 306
Popular Name: APA

24.277 Official notice of facts; evaluation of evidence.

Sec. 77. An agency in a contested case may take official notice of
judicially cognizable facts, and may take notice of general, technical or
scientific facts within the agency's specialized knowledge. The agency
shall notify parties at the earliest practicable time of any noticed fact
which pertains to a material disputed issue which is being adjudicated,
and on timely request the parties shall be given an opportunity before
final decision to dispute the fact or its materiality. An agency may use its
experience, technical competence and specialized knowledge in the
evaluation of evidence presented to it.

History: 1969, Act 306, Eff. July 1, 1970 ;-- Am. 1970, Act 40, Imd. Eff. July 1, 1970
Popular Name: Act 306
Popular Name: APA
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24.278 Stipulations; disposition of cases, methods.

Sec. 78. (1) The parties in a contested case by a stipulation in writing
filed with the agency may agree upon any fact involved in the
controversy, which stipulation shall be used as evidence at the hearing
and be binding on the parties thereto. Parties are requested to thus agree
upon facts when practicable.

(2) Except as otherwise provided by law, disposition may be made of a
contested case by stipulation, agreed settlement, consent order, waiver,
default or other method agreed upon by the parties.

History: 1969, Act 306, Eff. July 1, 1970 ;-- Am. 1970, Act 40, Imd. Eff. July 1, 1970
Popular Name: Act 306
Popular Name: APA

24.279 Presiding officers; designation; disqualification, inability.
Sec. 79. An agency, 1 or more members of the agency, a person
designated by statute or 1 or more hearing officers designated and
authorized by the agency to handle contested cases, shall be presiding
officers in contested cases. Hearings shall be conducted in an impartial
manner. On the filing in good faith by a party of a timely and sufficient
affidavit of personal bias or disqualification of a presiding officer, the
agency shall determine the matter as a part of the record in the case, and
its determination shall be subject to judicial review at the conclusion of
the proceeding. When a presiding officer is disqualified or it is
impracticable for him to continue the hearing, another presiding officer
may be assigned to continue with the case unless it is shown that
substantial prejudice to the party will result therefrom.

History: 1969, Act 306, Eff. July 1, 1970 ;-- Am. 1970, Act 40, Imd. Eff. July 1, 1970
Popular Name: Act 306
Popular Name: APA

24.280 Presiding officer; powers and duties; “nonmeeting day”
defined.

Sec. 80. (1) A presiding officer may do all of the following:

(a) Administer oaths and affirmations.
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(b) Sign and issue subpoenas in the name of the agency, requiring
attendance and giving of testimony by witnesses and the production of
books, papers, and other documentary evidence.

(c) Provide for the taking of testimony by deposition.

(d) Regulate the course of the hearings, set the time and place for
continued hearings, and fix the time for filing of briefs and other
documents.

(e) Direct the parties to appear and confer to consider simplification of
the issues by consent of the parties.

(F) Act upon an application for an award of costs and fees under sections
121 to 127.

(2) In order to assure adequate representation for the people of this state,
when the presiding officer knows that a party in a contested case is a
member of the legislature of this state, and the legislature is in session,
the contested case shall be continued by the presiding officer to a
nonmeeting day.

(3) In order to assure adequate representation for the people of this state,
when the presiding officer knows that a party to a contested case is a
member of the legislature of this state who serves on a legislative
committee, subcommittee, commission, or council that is scheduled to
meet during the legislative session while the legislature is temporarily
adjourned, or that is scheduled to meet during the interim between
legislative sessions after the legislature has adjourned sine die, or when
the partisan caucus of which the legislator is a member is scheduled to
meet, the contested case shall be continued to a nonmeeting day.

(4) In order to assure adequate representation for the people of this state,
when the presiding officer knows that a witness in a contested case is a
member of the legislature of this state, and the legislature is in session, or
the member is serving on a legislative committee, subcommittee,
commission, or council that is scheduled to meet during the legislative
session while the legislature is temporarily adjourned or during the
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interim between legislative sessions after the legislature has adjourned
sine die, or when the partisan caucus of which the legislator is a member
is scheduled to meet the contested case need not be continued, but the
taking of the legislator's testimony, as a witness shall be postponed to the
earliest practicable nonmeeting day.

(5) The presiding officer shall notify all parties to the contested case, and
their attorneys, of any continuance granted pursuant to this section.

(6) As used in this section, “nonmeeting day” means a day on which
there is not a scheduled meeting of the house of which the party or
witness is a member, nor a legislative committee meeting or public
hearing scheduled by a committee, subcommittee, commission, or
council of which he or she is a member, nor a scheduled partisan caucus
of the members of the house of which he or she is a member.

History: 1969, Act 306, Eff. July 1, 1970 ;-- Am. 1970, Act 40, Imd. Eff. July 1, 1970
;-- Am. 1984, Act 28, Imd. Eff. Mar. 12, 1984 ;-- Am. 1984, Act 196, Imd. Eff. July 3,
1984

Popular Name: Act 306

Popular Name: APA

24.281 Proposals for decision; contents.

Sec. 81. (1) When the official or a majority of the officials of the agency
who are to make a final decision have not heard a contested case or read
the record, the decision, if adverse to a party to the proceeding other than
the agency itself, shall not be made until a proposal for decision is served
on the parties, and an opportunity is given to each party adversely
affected to file exceptions and present written arguments to the officials
who are to make the decision. Oral argument may be permitted with
consent of the agency.

(2) The proposal for decision shall contain a statement of the reasons
therefor and of each issue of fact and law necessary to the proposed
decision, prepared by a person who conducted the hearing or who has
read the record.
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(3) The decision, without further proceedings, shall become the final
decision of the agency in the absence of the filing of exceptions or
review by action of the agency within the time provided by rule. On
appeal from or review of a proposal of decision the agency, except as it
may limit the issue upon notice or by rule, shall have all the powers
which it would have if it had presided at the hearing.

(4) The parties, by written stipulation or at the hearing, may waive
compliance with this section.

History: 1969, Act 306, Eff. July 1, 1970 ;-- Am. 1970, Act 40, Imd. Eff. July 1, 1970
Popular Name: Act 306
Popular Name: APA

24.282 Communications by agency staff; limitations; exceptions.
Sec. 82. Unless required for disposition of an ex parte matter authorized
by law, a member or employee of an agency assigned to make a decision
or to make findings of fact and conclusions of law in a contested case
shall not communicate, directly or indirectly, in connection with any
issue of fact, with any person or party, nor, in connection with any issue
of law, with any party or his representative, except on notice and
opportunity for all parties to participate. This prohibition begins at the
time of the notice of hearing. An agency member may communicate with
other members of the agency and may have the aid and advice of the
agency staff other than the staff which has been or is engaged in
investigating or prosecuting functions in connection with the case under
consideration or a factually related case. This section does not apply to
an agency employee, or party representative with professional training in
accounting, actuarial science, economics, financial analysis or rate-
making, in a contested case before the financial institutions bureau, the
insurance bureau or the public service commission insofar as the case
involves rate-making or financial practices or conditions.

History: 1969, Act 306, Eff. July 1, 1970 ;-- Am. 1970, Act 40, Imd. Eff. July 1, 1970
Popular Name: Act 306
Popular Name: APA
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24.285 Final decision and order.

Sec. 85. A final decision or order of an agency in a contested case shall
be made, within a reasonable period, in writing or stated in the record
and shall include findings of fact and conclusions of law separated into
sections captioned or entitled “findings of fact” and *“conclusions of
law”, respectively. Findings of fact shall be based exclusively on the
evidence and on matters officially noticed. Findings of fact, if set forth in
statutory language, shall be accompanied by a concise and explicit
statement of the underlying facts supporting them. If a party submits
proposed findings of fact that would control the decision or order, the
decision or order shall include a ruling upon each proposed finding. Each
conclusion of law shall be supported by authority or reasoned opinion. A
decision or order shall not be made except upon consideration of the
record as a whole or a portion of the record as may be cited by any party
to the proceeding and as supported by and in accordance with the
competent, material, and substantial evidence. A copy of the decision or
order shall be delivered or mailed immediately to each party and to his or
her attorney of record.

History: 1969, Act 306, Eff. July 1, 1970 ;-- Am. 1970, Act 40, Imd. Eff. July 1, 1970
;-- Am. 1993, Act 83, Eff. Apr. 1, 1994

Popular Name: Act 306

Popular Name: APA

24.286 Official records of hearings.

Sec. 86. (1) An agency shall prepare an official record of a hearing
which shall include:

(a) Notices, pleadings, motions and intermediate rulings.

(b) Questions and offers of proof, objections and rulings thereon.

(c) Evidence presented.

(d) Matters officially noticed, except matters so obvious that a statement
of them would serve no useful purpose.

(e) Proposed findings and exceptions.
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(F) Any decision, opinion, order or report by the officer presiding at the
hearing and by the agency.

(2) Oral proceedings at which evidence is presented shall be recorded,
but need not be transcribed unless requested by a party who shall pay for
the transcription of the portion requested except as otherwise provided
by law.

History: 1969, Act 306, Eff. July 1, 1970
Popular Name: Act 306
Popular Name: APA

24.287 Rehearings.
Sec. 87. (1) An agency may order a rehearing in a contested case on its
own motion or on request of a party.

(2) Where for justifiable reasons the record of testimony made at the
hearing is found by the agency to be inadequate for purposes of judicial
review, the agency on its own motion or on request of a party shall order
a rehearing.

(3) A request for a rehearing shall be filed within the time fixed by this
act for instituting proceedings for judicial review. A rehearing shall be
noticed and conducted in the same manner as an original hearing. The
evidence received at the rehearing shall be included in the record for
agency reconsideration and for judicial review. A decision or order may
be amended or vacated after the rehearing.

History: 1969, Act 306, Eff. July 1, 1970 ;-- Am. 1970, Act 40, Imd. Eff. July 1, 1970
Popular Name: Act 306
Popular Name: APA

Chapter 5
LICENSES

24.291 Licensing; applicability of contested case provisions;
expiration of license.
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Sec. 91. (1) When licensing is required to be preceded by notice and an
opportunity for hearing, the provisions of this act governing a contested
case apply.

(2) When a licensee makes timely and sufficient application for renewal
of a license or a new license with reference to activity of a continuing
nature, the existing license does not expire until a decision on the
application is finally made by the agency, and if the application is denied
or the terms of the new license are limited, until the last day for applying
for judicial review of the agency order or a later date fixed by order of
the reviewing court. This subsection does not affect valid agency action
then in effect summarily suspending such license under section 92.

History: 1969, Act 306, Eff. July 1, 1970
Popular Name: Act 306
Popular Name: APA

24.292 Licenses; suspension, revocation, and amendment
proceedings.

Sec. 92. (1) Before the commencement of proceedings for suspension,
revocation, annulment, withdrawal, recall, cancellation or amendment of
a license, an agency shall give notice, personally or by mail, to the
licensee of facts or conduct which warrant the intended action. Except as
otherwise provided in the support and parenting time enforcement act,
Act No. 295 of the Public Acts of 1982, being sections 552.601 to
552.650 of the Michigan Compiled Laws, or the regulated occupations
support enforcement act, the licensee shall be given an opportunity to
show compliance with all lawful requirements for retention of the
license.

(2) If the agency finds that the public health, safety or welfare requires
emergency action and incorporates this finding in its order, summary
suspension of a license may be ordered effective on the date specified in
the order or on service of a certified copy of the order on the licensee,
whichever is later, and effective during the proceedings. The proceedings
shall be promptly commenced and determined.
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History: 1969, Act 306, Eff. July 1, 1970 ;-- Am. 1970, Act 40, Imd. Eff. July 1, 1970
;-- Am. 1996, Act 237, Eff. Jan. 1, 1997

Popular Name: Act 306

Popular Name: APA

Chapter 6
JUDICIAL REVIEW

24.301 Judicial review as of right or by leave.

Sec. 101. When a person has exhausted all administrative remedies
available within an agency, and is aggrieved by a final decision or order
in a contested case, whether such decision or order is affirmative or
negative in form, the decision or order is subject to direct review by the
courts as provided by law. Exhaustion of administrative remedies does
not require the filing of a motion or application for rehearing or
reconsideration unless the agency rules require the filing before judicial
review is sought. A preliminary, procedural or intermediate agency
action or ruling is not immediately reviewable, except that the court may
grant leave for review of such action if review of the agency's final
decision or order would not provide an adequate remedy.

History: 1969, Act 306, Eff. July 1, 1970 ;-- Am. 1970, Act 40, Imd. Eff. July 1, 1970
Popular Name: Act 306
Popular Name: APA

24.302 Judicial review; method.

Sec. 102. Judicial review of a final decision or order in a contested case
shall be by any applicable special statutory review proceeding in any
court specified by statute and in accordance with the general court rules.
In the absence or inadequacy thereof, judicial review shall be by a
petition for review in accordance with sections 103 to 105.

History: 1969, Act 306, Eff. July 1, 1970 ;-- Am. 1970, Act 40, Imd. Eff. July 1, 1970
Popular Name: Act 306
Popular Name: APA

24.303 Petition for review; filing; contents; copy of agency decision
or order.
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Sec. 103. (1) Except as provided in subsection (2), a petition for review
shall be filed in the circuit court for the county where petitioner resides

or has his or her principal place of business in this state, or in the circuit
court for Ingham county.

(2) As used in this subsection, “adoptee” means a child who is to be or
who is adopted. In the case of an appeal from a final determination of the
office of youth services within the department of social services
regarding an adoption subsidy, a petition for review shall be filed:

(a) For an adoptee residing in this state, in the probate court for the
county in which the petition for adoption was filed or in which the
adoptee was found.

(b) For an adoptee not residing in this state, in the probate court for the
county in which the petition for adoption was filed.

(3) A petition for review shall contain a concise statement of:
(a) The nature of the proceedings as to which review is sought.
(b) The facts on which venue is based.

(c) The grounds on which relief is sought.

(d) The relief sought.

(4) The petitioner shall attach to the petition, as an exhibit, a copy of the
agency decision or order of which review is sought.

History: 1969, Act 306, Eff. July 1, 1970 ;-- Am. 1980, Act 289, Eff. Oct. 17, 1980
Popular Name: Act 306
Popular Name: APA

24.304 Petition for review; filing, time; stay; record; scope.

Sec. 104. (1) A petition shall be filed in the court within 60 days after the
date of mailing notice of the final decision or order of the agency, or if a
rehearing before the agency is timely requested, within 60 days after
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delivery or mailing notice of the decision or order thereon. The filing of
the petition does not stay enforcement of the agency action but the
agency may grant, or the court may order, a stay upon appropriate terms.

(2) Within 60 days after service of the petition, or within such further
time as the court allows, the agency shall transmit to the court the
original or certified copy of the entire record of the proceedings, unless
parties to the proceedings for judicial review stipulate that the record be
shortened. A party unreasonably refusing to so stipulate may be taxed by
the court for the additional costs. The court may permit subsequent
corrections to the record.

(3) The review shall be conducted by the court without a jury and shall
be confined to the record. In a case of alleged irregularity in procedure
before the agency, not shown in the record, proof thereof may be taken
by the court. The court, on request, shall hear oral arguments and receive
written briefs.

History: 1969, Act 306, Eff. July 1, 1970 ;-- Am. 1970, Act 40, Imd. Eff. July 1, 1970
Popular Name: Act 306
Popular Name: APA

24.305 Inadequate record; additional evidence, modification of
findings, decision order.

Sec. 105. If timely application is made to the court for leave to present
additional evidence, and it is shown to the satisfaction of the court that
an inadequate record was made at the hearing before the agency or that
the additional evidence is material, and that there were good reasons for
failing to record or present it in the proceeding before the agency, the
court shall order the taking of additional evidence before the agency on
such conditions as the court deems proper. The agency may modify its
findings, decision or order because of the additional evidence and shall
file with the court the additional evidence and any new findings, decision
or order, which shall become part of the record.

History: 1969, Act 306, Eff. July 1, 1970
Popular Name: Act 306
Popular Name: APA
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24.306 Grounds for reversals.

Sec. 106. (1) Except when a statute or the constitution provides for a
different scope of review, the court shall hold unlawful and set aside a
decision or order of an agency if substantial rights of the petitioner have
been prejudiced because the decision or order is any of the following:

(a) In violation of the constitution or a statute.
(b) In excess of the statutory authority or jurisdiction of the agency.

(c) Made upon unlawful procedure resulting in material prejudice to a
party.

(d) Not supported by competent, material and substantial evidence on the
whole record.

(e) Arbitrary, capricious or clearly an abuse or unwarranted exercise of
discretion.

(F) Affected by other substantial and material error of law.

(2) The court, as appropriate, may affirm, reverse or modify the decision
or order or remand the case for further proceedings.

History: 1969, Act 306, Eff. July 1, 1970
Popular Name: Act 306
Popular Name: APA

Chapter 7
MISCELLANEOUS PROVISIONS

24.311 Repeals.

Sec. 111. Act No. 88 of the Public Acts of 1943, as amended, being
sections 24.71 to 24.80 of the Compiled Laws of 1948, and Act No. 197
of the Public Acts of 1952, as amended, being sections 24.101 to 24.110
of the Compiled Laws of 1948, are repealed.
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History: 1969, Act 306, Eff. July 1, 1970
Popular Name: Act 306
Popular Name: APA

24.312 References to repealed acts.

Sec. 112. A reference in any other law to Act No. 88 of the Public Acts
of 1943, as amended, or Act No. 197 of the Public Acts of 1952, as
amended, is deemed to be a reference to this act.

History: 1969, Act 306, Eff. July 1, 1970
Popular Name: Act 306
Popular Name: APA

24.313 Effective date and applicability.

Sec. 113. This act is effective July 1, 1970, and except as to proceedings
then pending applies to all agencies and agency proceedings not
expressly exempted.

History: 1969, Act 306, Eff. July 1, 1970
Popular Name: Act 306
Popular Name: APA

24.314 Rules in process.

Sec. 114. When an agency has completed any or all of the processing of
a rule pursuant to Act No. 88 of the Public Acts of 1943, as amended,
before July 1, 1970, similar processing required by this act need not be
completed and the balance of the processing and the publication of the
rule shall be completed pursuant to this act. An effective date may be
added to such a rule although it was not included in the notice of hearing
on the rule pursuant to subsection (1) of section 41, when such notice
was given before July 1, 1970.

History: Add. 1970, Act 40, Imd. Eff. July 1, 1970
Popular Name: Act 306
Popular Name: APA

24.315 Exemptions.

Sec. 115. (1) Chapters 4 and 6 do not apply to proceedings conducted
under the worker's disability compensation act of 1969, Act No. 317 of
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the Public Acts of 1969, being sections 418.101 to 418.941 of the
Michigan Compiled Laws.

(2) Chapters 4 and 8 do not apply to a hearing conducted by the
department of corrections pursuant to chapter I11A of Act No. 232 of the
Public Acts of 1953, being sections 791.251 to 791.256 of the Michigan
Compiled Laws.

(3) Chapter 8 does not apply to any of the following:

(a) A contested case or other proceeding regarding the granting or
renewing of an operator's or chauffeur's license by the secretary of state.

(b) Proceedings conducted by the Michigan employment relations
commission.

(c) Worker's disability compensation proceedings under Act No. 317 of
the Public Acts of 1969.

(d) Unemployment compensation hearings under the Michigan
employment security act, Act No. 1 of the Public Acts of the Extra
Session of 1936, being sections 421.1 to 421.75 of the Michigan
Compiled Laws.

(e) Family independence agency public assistance hearings under section
9 of the social welfare act, Act No. 280 of the Public Acts of 1939, being
section 400.9 of the Michigan Compiled Laws.

(4) Chapter 6 does not apply to final decisions or orders rendered under
article 15 of the public health code, Act No. 368 of the Public Acts of
1978, being sections 333.16101 to 333.18838 of the Michigan Compiled
Laws.

(5) Chapters 2, 3, and 5 do not apply to the municipal employees
retirement system and retirement board created by the municipal
employees retirement act of 1984, Act No. 427 of the Public Acts of
1984, being sections 38.1501 to 38.1555 of the Michigan Compiled
Laws, on and after August 15, 1996.
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(6) Until the expiration of 12 months after the effective date of the
amendatory act that added this subsection, chapters 2, 3, and 5 do not
apply to the establishment, implementation, administration, operation,
investment, or distribution of a Tier 2 retirement plan established
pursuant to section 401(k) of the internal revenue code under the state
employees' retirement act, Act No. 240 of the Public Acts of 1943, being
sections 38.1 to 38.69 of the Michigan Compiled Laws. Upon the
expiration of 12 months after the effective date of the amendatory act
that added this subsection, rules and guidelines promulgated or processed
under this subsection are not effective and binding unless promulgated
and processed in accordance with this act.

(7) Until the expiration of 12 months after the effective date of the
amendatory act that added this subsection, chapters 2, 3, and 5 do not
apply to the establishment, implementation, administration, operation,
investment, or distribution of a Tier 2 retirement plan established
pursuant to section 403(b) of the internal revenue code under the public
school employees retirement act of 1979, Act No. 300 of the Public Acts
of 1980, being sections 38.1301 to 38.1437 of the Michigan Compiled
Laws. Upon the expiration of 12 months after the effective date of the
amendatory act that added this subsection, rules and guidelines
promulgated or processed under this subsection are not effective and
binding unless promulgated and processed in accordance with this act.

(8) Until the expiration of 12 months after the effective date of the
amendatory act that added this subsection, chapters 2, 3, and 5 do not
apply to the establishment, implementation, administration, operation,
investment, or distribution of a Tier 2 retirement plan established
pursuant to the internal revenue code under the Michigan legislative
retirement system act, Act No. 261 of the Public Acts of 1957, being
sections 38.1001 to 38.1080 of the Michigan Compiled Laws. Upon the
expiration of 12 months after the effective date of the amendatory act
that added this subsection, rules and guidelines promulgated or processed
under this subsection are not effective and binding unless promulgated
and processed in accordance with this act.

History: Add. 1970, Act 40, Imd. Eff. July 1, 1970 ;-- Am. 1979, Act 139, Imd. Eff.
Nov. 7, 1979 ;-- Am. 1984, Act 196, Imd. Eff. July 3, 1984 ;-- Am. 1988, Act 85, Imd.
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Eff. Mar. 29, 1988 ;-- Am. 1993, Act 83, Eff. Apr. 1, 1994 ;-- Am. 1996, Act 222, Eff.
Aug. 15, 1996 ;-- Am. 1996, Act 489, Eff. Mar. 31, 1997

Compiler's Notes: Section 2 of Act 85 of 1988 provides: “This amendatory act shall
apply to any matter or proceeding pending on the effective date of this amendatory act
and to any matter for which an application under section 847 of Act No. 317 of the
Public Acts of 1969, being section 418.847 of the Michigan Compiled Laws, has been
filed after March 31, 1986.”

Popular Name: Act 306

Popular Name: APA

Chapter 8

24.321 Meanings of words and phrases.

Sec. 121. For the purposes of this chapter, the words and phrases
described in section 122 have the meanings ascribed to them in that
section.

History: Add. 1984, Act 196, Imd. Eff. July 3, 1984
Popular Name: Act 306
Popular Name: APA

24.322 Definitions.

Sec. 122. (1) “Contested case” means a contested case as defined in
section 3(3) but does not include a case that is settled or a case in which
a consent agreement is entered into or a proceeding for establishing a
rate or approving, disapproving, or withdrawing approval of a form.

(2) “Costs and fees” means the normal costs incurred, after a party has
received notice of an initial hearing under section 71(2), in being a party
in a contested case under this act and include all of the following:

(a) The reasonable and necessary expenses of expert witnesses as
determined by the presiding officer.

(b) The reasonable cost of any study, analysis, engineering report, test, or
project which is determined by the presiding officer to have been
necessary for the preparation of a party's case.

(c) Reasonable and necessary attorney or agent fees including those for
purposes of appeal.
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(3) “Party” means a party as defined in section 5(4), but does not include
any of the following:

(@) An individual whose net worth was more than $500,000.00 at the
time the contested case was initiated.

(b) The sole owner of an unincorporated business or any partnership,
corporation, association, or organization whose net worth exceeded
$3,000,000.00 at the time the contested case was initiated and which is
not either exempt from taxation pursuant to section 501(c)(3) of the
internal revenue code or a cooperative association as defined in section
15(a) of the agricultural marketing act, 12 U.S.C. 1141j(a).

(c) The sole owner of an unincorporated business or any partnership,
corporation, association, or organization that had more than 250 full-time
equivalent employees, as determined by the total number of employees
multiplied by their working hours divided by 40, at the time the
contested case was initiated.

(d) As used in this subsection “net worth” means the amount remaining
after the deduction of liabilities from assets as determined according to
generally accepted accounting principles.

(4) “Presiding officer” means an agency, 1 or more members of the
agency, a person designated by statute to conduct a contested case, or a
hearing officer designated and authorized by the agency to conduct a
contested case.

(5) “Prevailing party” means as follows:

(@) In an action involving several remedies, or issues or counts which

state different causes of actions or defenses, the party prevailing as to

each remedy, issue, or count.

(b) In an action involving only 1 issue or count stating only 1 cause of

action or defense, the party prevailing on the entire record.
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History: Add. 1984, Act 196, Imd. Eff. July 3, 1984
Popular Name: Act 306
Popular Name: APA

24.323 Awarding costs and fees; finding; hearing; evidence;
reduction or denial of award; final action; amount of costs and fees;
applicability of section.

Sec. 123. (1) The presiding officer that conducts a contested case shall
award to a prevailing party, other than an agency, the costs and fees
incurred by the party in connection with that contested case, if the
presiding officer finds that the position of the agency to the proceeding
was frivolous. To find that an agency's position was frivolous, the
presiding officer shall determine that at least 1 of the following
conditions has been met:

(a) The agency's primary purpose in initiating the action was to harass,
embarrass, or injure the prevailing party.

(b) The agency had no reasonable basis to believe that the facts
underlying its legal position were in fact true.

(c) The agency's legal position was devoid of arguable legal merit.

(2) If the parties to a contested case do not agree on the awarding of
costs and fees under this section, a hearing shall be held if requested by a
party, regarding the awarding of costs and fees and the amount thereof.
The party seeking an award of costs and fees shall present evidence
establishing all of the following:

(a) That the position of the agency was frivolous.

(b) That the party is a prevailing party.

(c) The amount of costs and fees sought including an itemized statement

from any attorney, agent, or expert witness who represented the party
showing the rate at which the costs and fees were computed.
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(d) That the party is eligible to receive an award under this section.
Financial records of a party shall be exempt from public disclosure if
requested by the party at the time the records are submitted pursuant to
this section.

(e) That a final order not subject to further appeal other than for the
judicial review of costs and fees provided for in section 125 has been
entered in the contested case regarding the subject matter of the
contested case.

(3) The presiding officer may reduce the amount of the costs and fees to
be awarded, or deny an award, to the extent that the party seeking the
award engaged in conduct which unduly and unreasonably protracted the
contested case.

(4) The final action taken by the presiding officer under this section in
regard to costs and fees shall include written findings as to that action
and the basis for the findings.

(5) Subject to subsection (6), the amount of costs and fees awarded under
this section shall include those reasonable and necessary costs actually
incurred by the party and any costs allowed by law or by a rule
promulgated under this act. Subject to subsection (6), the amount of fees
awarded under this section shall be based upon the prevailing market rate
for the kind and quality of the services furnished, subject to the
following:

(a) The expenses paid for an expert witness shall be reasonable and
necessary as determined by the presiding officer.

(b) An attorney or agent fee shall not be awarded at a rate of more than
$75.00 per hour unless the presiding officer determines that special
circumstances existed justifying a higher rate or an applicable rule
promulgated by the agency provides for the payment of a higher rate
because of special circumstances.

106



Michigan Laws Relating to Planning

(6) The costs and fees awarded under this section shall only be awarded
to the extent and amount that the agency caused the prevailing party to
incur those costs and fees.

(7) This section does not apply to any agency in its role of hearing or
adjudicating a case. Unless an agency has discretion to proceed, this
section does not apply to an agency acting ex rel on the information and
at the instigation of a nonagency person who has a private interest in the
matter nor to an agency required by law to commence a case upon the
action or request of another nonagency person.

(8) This section does not apply to an agency that has such a minor role as
a party in the case in comparison to other nonprevailing parties so as to
make its liability for costs and fees under this section unreasonable,
unjust, or unfair.

History: Add. 1984, Act 196, Imd. Eff. July 3, 1984
Popular Name: Act 306
Popular Name: APA

24.324 Delaying entry of final order prohibited.

Sec. 124. An application for costs and fees and the awarding thereof
under this chapter shall not delay the entry of a final order in a contested
case.

History: Add. 1984, Act 196, Imd. Eff. July 3, 1984
Popular Name: Act 306
Popular Name: APA

24.325 Judicial review; modification of final action; making award
pursuant to MCL 600.2421d.

Sec. 125. (1) A party that is dissatisfied with the final action taken by the
presiding officer under section 123 in regard to costs and fees may seek
judicial review of that action pursuant to chapter 6.

(2) The court reviewing the final action of a presiding officer pursuant to
subsection (1) may modify that action only if the court finds that the
failure to make an award or the making of an award was an abuse of
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discretion, or that the calculation of the amount of the award was not
based on substantial evidence.

(3) An award of costs and fees made by a court under this section shall
only be made pursuant to section 2421d of Act No. 236 of the Public
Acts of 1961, being section 600.2421d of the Michigan Compiled Laws.

History: Add. 1984, Act 196, Imd. Eff. July 3, 1984
Popular Name: Act 306
Popular Name: APA

24.326 Annual report; payment of costs and fees.

Sec. 126. (1) The director of the department of management and budget
shall report annually to the legislature regarding the amount of costs and
fees paid by the state under this chapter during the preceding fiscal year.
The report shall describe the number, nature, and amount of the awards;
the claims involved; and any other relevant information which would aid
the legislature in evaluating the scope and impact of the awards. Each
agency shall provide the director of the department of management and
budget with information as is necessary for the director to comply with
the requirements of this section.

(2) If costs and fees are awarded under this chapter to a prevailing party,
the agency or agencies over which the party prevailed shall pay those
costs and fees.

History: Add. 1984, Act 196, Imd. Eff. July 3, 1984
Popular Name: Act 306
Popular Name: APA

24.327 Recovery of same costs under other law prohibited.

Sec. 127. If a prevailing party recovers costs and fees under this chapter
in a contested case, the prevailing party is not entitled to recover those
same costs for that contested case under any other law.

History: Add. 1984, Act 196, Imd. Eff. July 3, 1984
Popular Name: Act 306
Popular Name: APA
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24.328 Applicability of MCL 24.321 to 24.327 to contested cases.
Sec. 128. Sections 121 to 127 shall apply to contested cases commenced
after September 30, 1984.

History: Add. 1984, Act 196, Imd. Eff. July 3, 1984 ;-- Am. 1989, Act 288, Imd. Eff.
Dec. 26, 1989

Popular Name: Act 306

Popular Name: APA
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